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ACCEPTANCES 
§8. Form of acceptance. 


The drawee of a draft may accept it by 
merely writing his name on the draft. And 
anyone taking the draft has the right to fill 
up the blank acceptance on the same prin- 
ciple that a holder may fill up a blank in- 
dorsement. Lawless v. Temple, Mass., 150 
N. E. Rep. 176. 43 B. L. J. 522. 


§16. Promise or agreement to accept. 


A letter written within a reasonable time 
before or after the date of a bill of ex- 
change, describing it in terms not to be mis- 
taken, and promising to accept it, is, if 
shown to the person who afterwards takes 
the bill on the credit of the letter, a virtual 
acceptance binding the person who makes 
the promise. Belton National Bank v. Ar- 
mour & Co., 11 Fed. Rep. (2d) 929. 43 B. 
L. J. 582. 


ACCOMMODATION PAPER 
See also $883. 


§27. Agreement to indorse for accommo- 
dation. 

The plaintiff bank agreed to extend a note 
held by it and signed by a corporation, 
provided the defendant would indorse the 
note. The defendant agreed to indorse but 
after the extension had been granted, re- 
fused to keep his agreement. It was held 


that the defendant was liable to the plain- 
tiff bank for the amount of the note. First 
National Bank v. Clifton, Cal., 238 Pac. Rep. 
371. 43 B. L. J. 71. 


§41. Liability to party accommodated. 

One who indorses or signs a note for the 
accommodation of a bank so that the vice- 
president can make “a showing before an 
impending meeting of the board of direc- 
tors” is not liable to the bank thereon. Mid- 
west State Bank v. Gehan, S. D., 205 N. W. 
Rep. 317. 43 B. L. J. 391. 


§42. Liability to parties other than the 
one accommodated. 

An accommodation indorser is liable on 
a note to a holder who purchased the note 
for value after the maturity of the note. 
Altfillisch v. McCarty, S. D., 207 N. W. Rep. 
67. 43 B. L. J. 686. 


The cashier of the plaintiff bank per- 
suaded the defendant to give his note to a 
milling company to be used by the company 
in obtaining a loan from the plaintiff bank. 
He stated that the bank would see that the 
milling company’s debt was paid and that 
the defendant would not be called upon to 
pay the note. It was held that the bank was 
entitled to enforce the note. The cashier’s 
promise was entirely outside of his authority. 
Elling v. Bank of Jefferson, Okla., 244 Pac. 
Rep. 793. 43 B. L. J. 552. 
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In an action against a person who signs 
a note as accommodation maker, it is no de- 
fense for him to allege that, since the exe- 
cution of the note, the principal maker has 
been adjudicated a bankrupt. State Bank 
v. Gross, S. D.,; 210 N. W. Rep. 103. 43 
B. L. J. 836. © 


§46. Paper signed for accommodation after 
delivery. 

Where a person signs a note as a co-maker 
after its execution and delivery and no new 
consideration moves to the signer or from 
the payee, the latter is not a- holder for value 
as against such signer unless the payee ac- 
cepted the note with the understanding that 
the original makers would procure the sig- 
nature of that person. Merchants’ State 
Bank v. Roline, Ia., 205 N. W. Rep. 863. 
43 B. L. J. 63. 

A note given by a corporation for a loan 
was indorsed by three directors of the cor- 
poration after the execution and delivery 
of the note and after the consummation of 
the loan. It was held that the directors 
were not bound by the indorsements as it did 
not appear that there was any new or addi- 
tional consideration therefor. Northern 
Trust & Savings Bank v. Ellwood, Iowa, 206 
N. W. Rep. 256. 43 B. L. J. 319. 


§48. Note given to deceive bank examiner. 


Where the defendant delivered his note to 
the plaintiff bank without consideration at 
the request of the bank’s cashier, for the 
purpose of reducing the latter’s indebted- 
ness to the bank, the cashier agreeing to take 
eare of the note at maturity, it was held 
that the defendant was liable on the note. 
First National Bank v. Pohland, Wis., 206 
N. W. Rep. 74. 43 B. L. J. 239. 


An officer of a corporation gave his per- 
sonal note to a bank to reduce the amount of 
the corporation’s excess indebtedness to the 
bank, upon assurance by the bank’s presi- 
dent that he would not be held liable on it 
and that it was “merely for appearances in 
order to avoid criticism by the state bank 
examiner.” It was held that the officer was 
nevertheless liable on the note. Rogers v. 
First State Bank, Colo., 243 Pac. Rep. 637. 
43 B. L. J. 450. 


AGENTS 
§54. Agent’s Authority. 


The office manager of a corporation may 
have implied authority to sign checks in 


the name of the corporation as where it 
appears that the corporation has permitted 
him for a period of time to sign such checks. 
Sullivan v. Idaho Wholesale Co., Ida., 249 
Pace. Rep. 895. 43 B. L. J. 921. 


§56. Personal liability of agent on note. 

Under the Negotiable Instruments Act a 
person who, purporting to act as agent of 
another, executes a note on behalf of that 
other without authority to do so is personally 
liable on the note. Pain v. Holtcamp, 10 
Fed. Rep. (2d) 443. 43 B. L. J. 555. 


ALTERED PAPER 
Rights of drawer where check fraudulently 
raised. 


Where a check has been fraudulently 
raised, the drawer may recover the amount 
from a person or bank who collected it even 
though the amount was received in good 
faith. The drawer’s delay in discovering 
the alteration and giving notice will not de- 
prive him of the right to recover unless it 
appears that the person from whom recovery 
is sought was in some way prejudiced by the 
delay. Maryland Casualty Co. v. Dickerson, 
Ky., 280 S. W. Rep. 1106. 43 B. L. J. 518. 


§64. Alteration as to parties. 


After the defendant indorsed a note for 
accommodation, the maker and the plaintiff 
erased the payee’s name and inserted the 
plaintiff’s in its place, and the note was then 
transferred to the plaintiff. It was held 
that the plaintiff could not enforce the note 


against the defendants. Upton v. Bush, | 


Miss,. 107 So. Rep. 284. 43 B. L. J. 812. 


§72. Right of drawee bank to recover 
money paid on altered check. 


The rule that a bank which pays a check 
after it has been fraudulently raised can 
recover the money from the person to whom 
it was paid, even though the latter received 
it in good faith, does not apply where the 
drawer of the check and the drawee are the 
same. In such a case, the drawee has the 
means of knowing and is bound to know the 
amount for which the check was drawn. 
United States v. National Exchange Bank, 
U. S., 46 Sup. Ct. Rep. 388. 43 B. L. J. 671. 


§76. Rights of holder in due course. 


A holder in due course of a check, which 
has been altered as to the drawee’s name, 
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ean nevertheless enforce the check against 
the drawer. Sweeney Drilling Co. v. Adams 
& Co., Tex., 284 S. W. Rep. 337. 43 B. L. 
J. 725, 

Where a trade acceptance is wrongfully 
altered after leaving the drawer’s hands, a 
holder in due course may enforce it accord- 
ing to its original tenor. In this case, the 
name of a bank at which the acceptance 
should be payable was filled in after the ac- 
ceptance had been delivered to the payee. 
Commercial Inv, Co. v. Whitlock, Mo., 274 
S. W. Rep. 833. 43 B. L. J. 363. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


See also §272. 


§91. Liability of bank as garnishee. 

The plaintiff, having secured judgment 
against a debtor garnished his deposit in the 
defendant bank. It appeared that when the 
writ was served the bank held drafts de- 
posited by the debtor with the understanding 
that if they were not paid by the drawees 
they would be charged back against the 
debtor’s account. Some of these drafts were 
dishonored and when they were charged 
against the account, the balance in favor 
of the debtor was wiped out. It was held 
that the plaintiff was not entitled to recover 
from the defendant bank. Home Nat. Bank 
v. Barnes-Piazzek Co., Tex., 278 S. W. Rep. 
299. 43 B. L. J. 701. 


ATTORNEY’S FEES 
§96. Provision in instrument for attorney’s 
fees held valid. 
A provision in a promissory note for at- 
torney’s fees is valid and enforceable. Com- 


mercial Investment Trust Co. v. Eskew, 212 
N. Y. Supp. 718. 43 B. L. J. 172. 


Conflict of Laws. 


Where notes made in Kentucky and pay- 
able in Tennessee are sued on in Kentucky, 
they are governed by the laws of Tennessee 
as to the validity of a provision for an at- 
torney’s fee. Miller Bros. Co. v. Blackburn 
Coal Co., Ky., 279 S. W. Rep. 618. 43 B. L. 
J. 478. 


BANKING 
§102. Adoption and change of name. 


A‘ trust company having the name “New 
York Trust Co.” cannot enjoin another 


banking institution from using the name 
“New York County Trust Co.,” on the 
ground that it constitutes unfair competi- 
tion or that the similarity of the names will 
result in confusion. New York Trust Co. 
v. New York County Trust Co., 211 N. Y. 
Supp. 785. 43 B. L. J. 40. 


BANKRUPTCY 
See, also, $271, 330. 


§127. Preferences within four months of 
bankruptcy. 

The defendant, who had a special deposit 
in a national bank, heard rumors that the 
bank was about to close. The managing of- 
ficer of the bank, who knew or should have 
known that the failure of the bank was 
inevitable, gave the defendant security for 
the deposit. It was held that the giving of 
the security amounted to a voidable prefer- 
ence under U. S. Rev. St. §5242 and that the 
defendant was not entitled to retain the se- 
curity as against the receiver of the bank. 
Brill v. McInnes, 14 Fed. Rep. (2d) 306. 43 
B. L. J. 952. 


§130. Priorities among creditors. 

A bank gave a draft to the plaintiff in 
settlement of a clearing balance. At the 
time there were sufficient funds on deposit 
in the drawee bank to pay the draft, but 
they were withdrawn before presentment of 
the draft and payment was refused for in- 
sufficient funds. The bank issuing the draft 
failed on the same day on which the draft 
was issued. It was held that the plain- 
tiff was not a preferred creditor. Danbury 
State Bank v. Leach, Iowa, 207 N. W. Rep. 
336. 43 B. L. J. 447. , 


Upon a clearance of checks between two 
banks, one bank gave the other a draft on 
the first bank’s correspondent for the amount 
due. The bank giving the draft failed be- 
fore the draft could be collected. It was 
held that the bank receiving the draft was 
not entitled to a preference in the assets of 
the insolvent bank. Leach v. Iowa State 
Savings Bank, Iowa, 209 N. W. Rep. 279. 
43 B. L. J. 599. 


Where a guardian deposits. guardianship 
funds in a savings account with the privi- 
lege of drawing checks against the deposit, 
he is not a preferred creditor upon the in- 
solvency of the bank. Pethybridge v. First 
State Bank, Mont., 243 Pac. Rep. 569. 43 
B. L. J. 402. 
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Where a bank issuing drafts in payment 
of checks drawn on it fails and the drafts 
are dishonored because of the drawee’s in- 
solvency, the owner of the checks is not en- 
titled to have his claim for the amount of 
the checks allowed as a preferred claim 
against the assets of the bank, but is entitled 
to have his claim allowed as a common claim 
only. Guymon-Petro Mercantile Co. v. 
Farmers’ State Bank, Kans., 243 Pac. Rep. 
321. 43 B. L. J. 255. 


The holder of a draft is not a preferred 
ereditor upon the failure of the bank which 
drew the draft, at least, where there was 
substantial evidence that the draft was not 
fraudulently issued. Bank of Callao v. 
Farmers’ Bank, Mo., 277 S. W. Rep. 613. 
43 B. L. J. 303. 


The bank upon which a draft was drawn 
refused to pay it upon presentment although 
the drawer had sufficient funds on deposit. 
A short time thereafter, the bank failed and 
the drawer paid the amount of the draft to 
the payee. It was held that these circum- 
stances did not entitle the drawer to have 
his claim allowed as a preferred claim. Bor- 
der v. State Sav. Bank, Iowa, 209 N. W. 
Rep. 302. 43 B. L. J. 695. 


The directors of. the defendant bank de- 
cided to close the bank on February 28th 
and to take all the deposits received on the 
27th as special deposits. On the 27th, the 
plaintiff bank deposited checks drawn on the 
defendant and was given credit in its pass- 
book. . The checks were placed in a separate 
envelope by the defendant bank. It was held 
that this was a general and not a special de- 
posit and that the plaintiff was not a pre- 
ferred creditor. Phoenix Title & Trust Co. 
v. Central Bank of Phoenix, Ariz., 247 Pac. 
Rep. 1097. 43 B. L. J. 794. 


A bank agreed to lend a depositor’s money 
on proper security, to collect the loans when 
due, and deposit the proceeds in the bank 
to the depositor’s credit. The bank’s cashier 
loaned himself a large portion of the deposit 
on inadequate security, and never repaid 
the loan. The bank subsequently became in- 
solvent. It was held that the money loaned 
to the cashier was not a debt due by the 
bank as trustee or other beneficiary, and 
was not, therefore, entitled to priority under 
the Georgia Banking Act. Campbell v. 
Morgan County Bank, Ga., 132 8. E. Rep. 
648. 43 B. L. J. 951. 


A North Carolina bank, having pledged 
securities as collateral for a loan from a 


New York bank, the plaintiff loaned the 
North Carolina bank, Liberty bonds to be 
pledged as additional security. Upon the 
failure of the North Carolina bank, the New 
York bank sold the Liberty bonds and 
enough of the securities to satisfy the debt. 
It was held that the plaintiff was entitled to 
the remaining securities as against the re- 
ceiver of the North Carolina bank, but was 
not entitled to a preference in the general 
assets of the North Carolina bank for the 
balance of his claim. Everett v. Staton, N. 
C., 134 S. E. Rep. 490. 43 B. L. J. 906. 


The owner of a county warrant deposited 
it for collection and it was sent to a bank 
which acted as county depository. The lat- 
ter issued its draft in payment but failed be- 
fore the draft could be collected. It was 
held that the owner of the warrant was not 
entitled to a preference in the assets of 
the insolvent bank. The reason was that 
the transaction did not increase the fund 
which came to the hands of the receiver. In- 
dependent School District v. Smith, S. D., 
208 N. W. Rep. 775. 43 B. L. J. 940. 


A bank, acting as clerk of a public sale 
made by the plaintiff, credited the proceeds 
to an account which was not subject to the 
plaintiff’s check. Upon the failure of the 
bank it was held that the deposit was a trust 
fund deposit and entitled to a preference 
over the claims of general creditors. Smith 
v. Ringelman, Colo., 245 Pac. Rep. 706. 43 
B. L. J. 946. 


Bankers sold a draft on a foreign bank 
and failed before the draft was presented. 
It was held that the purchaser of the- draft 
was entitled to a preferred claim in the as- 
sets of the bankrupt estate. In re Zimmer- 
man & Forhsay, 14 Fed. Rep. (2d) 527. 43 
B. L. J. 901. 


The holder of bank drafts which are not 
paid because of the failure of the drawer 
bank before presentment, is a preferred 
ereditor of the bank if the bank was aware 
of its insolvency at the time of the issuance 
of the drafts. St. Louis-San Francisco Ry. 
Co. v. Millspaugh, Mo., 278 S. W. Rep. 786. 
43 B. L. J. 359. 


The payee of a check which is left with 
a bank for him is entitled to receive pay- 
ment of the amount of the check as a pre- 
ferred creditor upon the insolvency of the 
bank, where it appears that he did not make 
a general deposit of the check or receive any 
credit therefor. Webb v. O’Geary, Va., 133 
S. E. Rep. 568. 43 B. L. J. 585. 
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The owner of municipal warrants sent 
them to a trust company for safe keeping. 
Without authority, the trust company sent 
the wafrants to a bank and received credit 
therefor in the sum of $6,000, making its 
total credit with the bank over $13,000. 
After withdrawing $6,000 of this credit, the 
trust company failed. It was held that the 
owner was entitled to have his claim against 
the insolvent bank allowed as a preferred 
ereditor. Collins v. Johnson, Wash., 239 
Pac. Rep. 393. 43 B. L. J. 66. 


§132. Special deposits. 


Where money is placed in a bank as a 
trust fund to pay a certain indebtedness, and 
the bank fails before the indebtedness is 
paid, a claim for the amount of the deposit 
cannot be declared a preferred claim against 
the assets of the bank in the absence of 
proof that the assets coming into the hands 
of the receiver appointed for the bank are 


* larger by reason of the transaction than they 


would otherwise have been. Kirby v. Wait, 
Kans., 243 Pac. Rep. 1058. 43 B. L. J. 464. 


§133. Deposits of public moneys. 


Under section 9239 of the Iowa Code of 
1924, a county, which has on deposit in a 
bank a sum in excess of the bond furnished 
by the bank is not entitled to a preference 
upon the failure of the bank. Leach v. Cas- 
tana Savings Bank, Iowa, 207 N. W. Rep. 
331. 43 B. L. J. 443. 


Where county funds are deposited in a 
bank lawfully designated as a depository of 
county funds, and the bank becomes in- 
solvent, the county is not entitled to prefer- 
ence in the payment of its claim over the 
general depositors and creditors of the bank. 
Calhoun County Court v. Mathews, W. Va., 
129 S. E. Rep. 399. 43 B. L. J. 127. 


BONDS 


§167. Rights of parties. 


It is within the powers of a bank, under 
the Laws of Minnesota, to execute a bond 
securing a depositor against loss through the 
failure of the bank and the officers of the 
bank who sign such a bond as sureties will 
be held liable thereon. Leonard Co-op. 
Creamery Ass’n v. First State Bank, Minn., 
209 N. W. Rep. 631. 43 B. L. J. 668. 


A banker’s blanket bond insuring the 
plaintiffs against loss through any dishonest 
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act of any employee, or loss through rob- 
bery, holdup or theft of any property while 
in transit, provided that the bond should not 
cover any loss of government bonds in ex- 
cess of $250,000 while in transit unless they 
should be in the custody of an employee ac- 
companied by two guards over twenty-one 
years of age. It was held that the bond 
did not cover a loss by holdup of $466,000 
of government bonds which were being de- 
livered by an employee of the plaintiffs ac- 
companied only bg a boy 18 years of age, 
even though one of the plaintiffs’ employees 
was in collusion with the robbers and gave 
them information which led to the holdup. 
Kean v. National Surety Co., 241 N. Y. 252, 
149 N. E. Rep. 849. 43 B. L. J. 514. 


Cashier’s checks issued by a bank acting 
as county depository for taxes due to the 
state do not constitute payment and where 
the bank fails before the checks are collected, 
the sureties on the depositor’s bond are liable 
for the amount. State v. Tyler County State 
Bank, Tex., 277 S. W. Rep. 625. 43 B. L. 
J. 296. 


A surety is not liable on a bond securing a 
bank against advances to a borrower where 
the bank advances more than the amount 
stipulated in the bond and charges a higher 
rate of interest and the bank cannot make 
the surety liable by offering to accept the 
amount stipulated in the bond at the rate of 
interest therein provided. Commercial Na- 
tional Bank v. London & Lancashire Indem- 
nity Co., 10 Fed. Rep. (2d) 641. 43 B. L. 
J. 329. 


§168. Lost or stolen bonds. 


Where the owner of government bond 
coupons loses them, he cannot recover the 
amount from the bank at which the cou- 
pons are payable. Erb v. Banco Di Napoli, 
243 N. Y. 45. 43 B. L. J. 709. 


§170. Fidelity bonds. 

A bond insuring a bank against loss 
through the “fraud, dishonesty, forgery, 
theft, larceny, embezzlement, wrongful ab- 
straction, or willful misapplication” of its 
cashier covers losses resulting from the 
cashier’s act in paying checks drawn by his 
brother against no funds. Federal Surety 
Co. v. State, Okla., 243 Pac. Rep. 936. 43 
B. L. J. 628. 


The defendant surety company issued a 
fidelity bond protecting the plaintiff bank 
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from loss through the fraud, dishonesty or 
negligence of its cashier. The bond pro- 
vided that the bank should give the com- 
pany prompt notice of any breach of the 
bond. On January 20th, the bank discovered 
that the cashier had made an unauthorized 
loan on the borrower’s unsecured note. The 
bank did not notify the company of the cir- 
cumstances until May 1st. It was held that 
the notice was sufficient because there was 
no breach of the bond until a loss occurred 
and it was not shown @hen the loss re- 
sulting from the unauthorized transaction 
oceurred. National Surety Co. v. Bank of 
Debeque, Colo., 240 Pac. Rep. 691. 43 B. 
L. J. 61. 


A fidelity bond insuring a company 
against loss through fraud, dishonesty, for- 
gery, theft, embezzlement or wrongful ab- 
#traction of a certain employee covers a loss 
resulting from the employee’s acts in con- 
eealing the financial condition of the com- 
pany so that dividends were declared and 
paid while the company was insolvent, in 
lending money in the company’s possession to 
irresponsible persons, and in causing money 
belonging to others in the custody of the 
company to be used by the company for its 
own purposes. National Surety Co. v. 
Fletcher Savings & Trust Co., Ind., 151 N. 
E. Rep. 622. 43 B. L. J. 607. 


A surety company executed a bond secur- 
ing state deposits in a bank and also a bond 
for the faithful performance by the bank’s 
cashier of his duties. The bank became in- 
solvent as a result of the cashier’s defalea- 
tions. The surety company paid the state’s 
loss and took an assignment of its claim 
against the bank. It was held that the 
surety company could not set off against its 
liability under the cashier’s bond the dif- 
ference between the amount which it paid to 
the state and the amount which the receiver 
of the bank had paid to it on the claim of 
the state. Springfield National Bank v. 
American Surety Co., 7 Fed. Rep. (2d) 44. 
43 B. L. J. 122. : 


CERTIFICATES OF DEPOSIT 


§191. Payment of certificates on forged in- 
dorsement. 


A bank which collects certificates of de- 
posit on forged payee’s indorsements is 
liable to the payee and cannot recover the 
value of the certificates from the bank which 
issued and paid them. Evenson v. Waukesha 
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National Bank, Wis., 207 N. W. Rep. 415. 
43 B. L. J. 460. 


§199. Certificates fraudulently issued. 

The fact that certificates of deposit were 
fraudulently issued by the cashier of a bank 
is no defense in an action on the certificates 
by a holder in due course. Newton County 
Bank v. Cole, Mo., 282 S. W. Rep. 466. 43 
B. L. J. 635. 


CERTIFIED CHECKS 


§212. Written or verbal certification. 


A certification of a check must be in writ- 
ing. Gruber v. Bank of America, 215 N. Y. 
Supp. 222. 43 B. L. J. 337. 


§214. Certification by telegraph. 


A check may be certified by telegraph. 
Bulliet v. Allegheny Trust Co., Pa., 131 Atl 
Rep. 471. 43 B. L. J. 101. 


§216. Retention of check as certification. 


Under §137 of the Uniform Negotiable 
Instruments Law, where the holder of a 
check sends it to the drawee bank for col- 
lection and the bank retains it for more than 
twenty-four hours, the bank will be deemed 
to have certified the check even though there 
has been no affirmative refusal on the part 
of the bank to return the check. Miller v. 
Farmers’ State Bank of Arco, Minn., 206 
N. W. Rep. 930. 43 B. L. J. 165. 


A drawee bank retaining a check for more 
than twenty-four hours is deemed to have 
certified it even though there has been no 
affirmative refusal on the part of the bank 
to return the check. American National 
Bank v. National Bank of Claremore, Okla., 
249 Pac. Rep. 424. 43 B. L. J. 915. 


§224. Certification of unindorsed check. 


A prospective purchaser of real estate drew 
a check for part of the purchase price to the 
order of the owner and delivered it to the 
broker to be held until the closing of the 
deal. The broker had the check certified and 
when the transaction was closed, demanded 
that his commission be paid out of the pro- 
ceeds of the check. In an action by the 
broker against the bank, it was held that 
inasmuch as the check was not indorsed by 
the payee, the broker could not recover. 
Parker v. Walsh, Iowa, 205 N. W. Rep. 853. 
43 B. L. J. 84. 


— 
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CHECKS 
Cashier’s Check. 


A cashier’s check is “one issued by the 
authorized officer of a bank directed to an- 
other person evidencing the fact that the 
payee is authorized to demand and receive 
upon presentation from the bank the amount 
of money represented by the check, and like 
an ordinary one, it is also executory in its 
nature and revocable at any time before the 
bank has paid it.” State v. Tyler County 
Bank, Tex., 277 S. W. Rep. 625. 43 B. L. J. 
296. 


§231. Check does not operate as an as- 
signment. 


A check does not operate as an assign- 
ment even though the drawer tells the payee 
that he has on deposit sufficient funds to 
meet it and that the funds will be applied 
to the check especially where the payee has 
knowledge of the drawer’s insolvency. Con- 
sequently if the drawer fails before the 
check is presented, the payee is not a pre- 
ferred creditor. El Dorado National Bank 
v. Butler County State Bank, Kans., 242 
Pac. Rep. 475. 43 B. L. J. 204. 


§241. Checks for less than one dollar. 


Section 178 of the Federal Criminal Code, 
making it an offense to make, issue, circulate 
or pay out any note, check, memorandum, 
token or other obligation for a less sum than 
one dollar, intended to circulate as money, 
does not apply to toll tickets isued by a 
bridge company to be used as toll for pas- 
sage over the bridge. United States v. 
Monongahela Bridge Co., Federal Case No. 
15796. 43 B. L. J. 911. 


COLLECTIONS 
§247. Duties of collecting bank; liability. 
for negligence generally. 


The defendant bank, acting for a shipper 
of cattle, drew two drafts on the plaintiff 
consignee. The plaintiff sold the cattle but 
the amount realized was less than the amount 
of the drafts. It was held that the plaintiff 
was not entitled to recover the loss from the 
defendant bank where the latter acted in 
good faith. Rice Bros. v. Bank of Buffalo 
County, S. D., 206 N. W. Rep. 693. 43 B. 
L. J. 536, 
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§255. Collection should be made in cash. 


Under the regulations of the Federal Re- 
serve Board, a Federal Reserve Bank may 
forward checks for collection direct to the 
drawee banks and may accept either cash or 
bank drafts in payment. Regulation J, 1924. 
43 .B. L. J. 496. 


A collecting bank receiving a draft in 
payment for a check is liable to the de- 
positor, in the event that the draft is not 
collected as a result of the insolvency of the 
issuing bank, in the absence of an agree- 
ment excusing the collecting bank from lia- 
bility or a custom permitting collections to 
be made in this manner of. which the de- 
positor has notice. Slone v. First National 
Bank, Tex., 276 S. W. Rep. 209. 43 B. L. 
J. 1, 


Under circular No. 286 of the Federal 
Reserve Bank of Minneapolis and Regula- 
tion J, 1920, of the Federal Reserve Board 
it was held that the Federal Reserve Bank 
was not liable in sending checks held by it 
for collection, direct to the drawee and re- 
ceiving the latter’s draft in payment, even 
though the draft was dishonored because of 
the failure of the issuing bank before pre- 
sentment. Fergus County v. Federal Reserve 
Bank, Mont. 244 Pac. Rep. 883. 43 B. L. J. 
495. 


A bank to which a check is sent for col- 
lection and which sends the check direct to 
the bank on which it is drawn, although with 
the consent of the forwarding bank, will be 
liable if the draft which the drawee bank 
sends in payment is uncollectible because of 
the failure of the latter bank. First National 
Bank v. Commercial Bank & Trust Co., 
Wash., 242 Pac. Rep. 356. 43 B. L. J. 174, 
224, 


The plaintiff delivered to the defendant 
bank for collection a draft drawn by the 
plaintiff on a Cuban firm. The bank pre- 
sented the draft for payment and received 
the drawee’s check in payment. The drawee 
of the draft became insolvent and the check 
was not paid. Under the law of Cuba the 
draft should have been paid in coin. Never- 
theless, a directed verdict for the plaintiff 
was reversed on appeal because of the plain- 
tiff’s failure to show that insistence upon 
currency would have resulted in payment in 
currency. Royal Bank of Canada v. Uni- 
versal Export Corp., 10 Fed. Rep. (2d) 669. 
43 B. L. J. 621. 
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§259. Mailing check direct to drawee bank. 


It is negligence for a collecting bank to 
send a check direct to the bank on which it 
is drawn. But, if it appears that the check 
would not have been paid if presented over 
the counter, then the collecting bank will 
be excused from liability. Old Colonay Life 
Ins. Co. v. American Savings & Trust Co., 
Minn., 206 N. W. Rep. 725. 43 B. L. J. 198. 


Under a Colorado statute it is not negli- 
gent for a collecting bank to send a check 
direct to the bank on which it is drawn, or 
to receive the drawee’s draft in payment. 
Peterson v. First State Bank, Colo., 246 
Pac. Rep. 784. 43 B. L. J. 728. 


§265. Collecting bank liable for its cor- 
respondents’ negligence. 


The owner of a check who deposits it un- 
restrictively indorsed cannot hold a corre- 
spondent bank liable for negligence relating 
to the collection. His only course of action, 
if any, is against the bank in which the 
check was deposited. This is so even though 
the check was received by the bank of de- 
posit “subject to final payment.” City of 
Douglas v. Federal Reserve Bank, U. S. 46 
Sup. Ct. Rep. 554. 43 B. L. J. 703. 


In South Carolina, a bank which receives 
paper for collection is liable for the defaults 
or negligence of its correspondent banks. 
Under the Maryland law, a collecting bank 
is not liable for the acts of its correspond- 
ents, providing it used due care in their 
selection. A bank in South Carolina sent 
for collection to a bank in Maryland checks 
drawn on a bank in South Carolina. It was 
held that the South Carolina rule applied 
and that the Maryland bank was responsible 
for the default of a correspondent to which 
the checks were sent for collection. Mer- 
chants’ Nat. Bank v. Bank of Ninety-Six, 
8. C., 133 S. E. Rep. 910. 43 B. L. J. 958. 


§266. Liability under statute. 


Under the Statutes of Arkansas (Acts of 
1921, page 514, §14) a bank is not respon- 
sible to a depositor for the negligence of 
correspondent banks employed by it in col- 
lecting a check, provided that it uses due 
diligence in the selection of such correspond- 
ents. Farmers’ & Merchants’ Bank v. Ray, 
Ark., 280 S. W. Rep. 984. 43 B. L. J. 485; 
Bank of Hunter v. Gros, Ark., 286 S. W. 
Rep. 1032. 43 B. L. J. 913, 933. 
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§271. Failure of bank connected with col- 
lection transactions; rights of parties, 


Where an item is payable at the bank to 
which it is sent and is paid by a check drawn 
upon that bank, and the bank fails without 
remitting, the owner is entitled to a pre- 
ference provided it appears: (1) that the 
item was forwarded for collection and re- 
mittance; (2) that the balance of the drawer 
of the check given in payment was sufficient ; 
(3) that the bank had sufficient funds to 
honor the check, and (4) that, at the time 
of the failure, the bank had sufficient funds 
to pay the amount. Federal Reserve Bank 
v. Quigley, Mo., 284 S. W. Rep. 164. 43 B, 
L. J. 747. 


Where a check is forwarded direct to the 
drawee bank, indorsed for collection and 
remittance and the drawee fails before re- 
mitting, the relationship of principal and 
agent is established and the drawee bank 
holds the proceeds as a trust fund for the 
benefit of the owner. The fact that the 
check is collected by the simple process of 
charging it against the drawer’s account is 
‘immaterial. Federal Reserve Bank 
Quigley, Mo., 284 S. W. Rep. 164. 43 B. L. 
J. 747. 


Where the holder of a check presents it for 
payment by sending it to the bank upon 
which it is drawn and the drawee bank fails 
without remitting, the drawee bank is re- 
garded as the agent of the owner of the 
check and holds the proceeds of the check in 
trust for the owner. The owner of the 
check is entitled to collect the amount as a 
preferred claim. Bank of Poplar Pluff v. 
Millspaugh, Mo., 275 S. W. Rep. 579. 43 
B. Le J. 6. 


Where a check deposited in a bank is 
made payable to the bank “in favor of’ the 
depositor and the bank fails prior to col- 
lection, the depositor is a preferred creditor. 
In re Gubelman, 10 Fed. Rep. (2d) 926. 43 
B. L. J. 411. 


Where a draft is sent to a bank for col- 
lection and the bank fails after collecting 
the draft but before remitting, the owner of 
the draft is not a preferred creditor even 
though there is a trust relationship between 
the owner and the bank where it appears that 
the draft is paid with a check drawn on the 
bank. The reason is that the assets of the 
bank are not increased as a result of the 
collection. Citizens Bank v. Bradley, 8. C. 
134 8S. E. Rep. 510. 43 B. L. J. 918. 
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The plaintiff drew a draft on a depositor 
of the defendant bank and caused it to be 
sent to the bank for collection and remit- 
tance. The bank accepted the drawee’s 
check, drawn on itself against sufficient 
funds in payment of the draft, charged the 
amount to the depositor’s account, and 
mailed to the collecting bank a draft on 
another bank for the amount but failed be- 
fore the draft could be collected. It was 
held that the plaintiff was not a preferred 
ereditor. Larabee Flour Mills v. First Na- 
tional Bank; Farmers’ National Bank v. 
Kansas Flour Mills Co., 138 Fed. Rep. (2d) 
330. 43 B. L. J. 755. 


The plaintiff drew a draft upon a cus- 
tomer and sent it to a bank “for collection 
and remittance,” instructing the bank to 
remit by its own draft on another bank. 
The first bank remitted but failed before its 
draft could be collected. It was held that 
the plaintiff was not a preferred creditor. 
California Packing Corp. v. McClintock, 
Mont., 241 Pac. Rep. 1077. 43 B. L. J. 195. 


Where a check is passed to a bank with- 
out restriction as where it is indorsed in 
blank or where it is payable to the order 
of the bank, the bank becomes the owner of 
the check and uponsthe insolvency of the 
bank before or after collection, the depositor 
is not entitled to claim as a preferred 
creditor. In re Gubelman, 10 Fed. Rep. 
(2d) 926. 43 B. L. J. 411. 


A bank sent to a trust company certain 
checks for collection and remittance. The 
trust company issued drafts in payment of 
the checks and these drafts were protested 
for nonpayment. Subsequently the trust 
company became insolvent. It was held that 
the bank was not entitled to a preference, 
since it did not appear that there passed 
into the hands of the bank commissioner, 
when he took charge of the trust company, 
sufficient funds against which a trust could 
be impressed. Farmers’ Trust Co. v. Burnes 
National Bank, Kans., 285 S. W. Rep. 110. 
43 B. L. J. 867. 


A bank in Minnesota sent to the defend- 
ant bank at Sioux Falls, S. D., checks for 
collection. These checks were cleared through 
the Sioux Falls clearing house, the balance 
being against the defendant. The defend- 
ant remitted to the Minnesota bank but 
failed before its remittance could be col- 
lected. It was held that the plaintiff, who 
was the receiver of the Minnesota bank, was 
not entitled to a preference. To establish a 
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preferential claim, it is not sufficient to show 
that the collecting bank was the agent of the 
forwarding bank. It must appear that the 
proceeds of the checks went into a specific 
fund which passed into the hands of the 
receiver. Birch v. International State Bank, 
S. D. 208 N. W. Rep. 167. 43 B. L. J. 776. 


A bank which receives checks for collec- 
tion, sends them direct to the bank on which 
they are drawn in accordance with its cus- 
tom and permits the depositors to draw 
against the checks immediately upon de- 
posit may, upon the failure of the drawee 
bank before the checks are collected, set off 
the amount of the checks against the drawee 
bank’s deposit with it. Commercial Bank & 
Trust Co. v. Minshull, Wash., 242 Pac. Rep. 
29. 43 B. L. J. 294. 


The drawer of a draft deposited it in a 
bank in Clarksdale, Mississippi, which bank 
forwarded it to a bank in Boston with a 
letter stating that it was sent for collection 
and eredit and directing the Boston bank 
to “eredit our account only when paid.” The 
draft was collected, but in the meantime, the 
Clarksdale bank had failed. It was held 
that the drawer was entitled to the proceeds 
and that the Boston bank could not apply 
them to a debt owing to it by the Clarksdale 
bank. The fact that the draft indicated on 
its face that it was drawn for cotton sold 
by the drawer to the drawee together with 
the insructions contained in the letter was 
sufficient to put the Boston bank upon notice 
that the Clarksdale bank was not an owner 
of the draft. National Shawmut Bank of 
Boston v. Barnwell, Miss., 105 So. Rep. 462. 
43 B. L. J. 89. 


§272. Title of collecting bank. 


Where the amount of a draft was credited 
to the drawer’s account, but the bank 
charged interest on the amount and it was 
understood that the freight charges on the 
shipment, against which the draft was drawn, 
would be charged against the account, it was 
held that title to the draft did not pass to 
the bank; the proceeds, in the hands of a 
correspondent bank, were accordingly sub- 
ject to garnishment by a creditor of the de- 
positor. First Nat. Bank v. Smith Bros., 
Tex., 276 S. W. Rep. 951. 43 B. L. J. 393. 


Where a check or draft is drawn to the 
order of a bank or is indorsed to the bank 
without restriction and deposited in the 
bank and the amount is credited to the de- 
positor’s checking account, the bank becomes 
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the owner of the draft and its proceeds. 
The proceeds cannot be garnished at the 
instance of one of the depositor’s creditors. 
Dubuque Fruit Co. v. C. C. Emerson & Co., 
Iowa, 206 N. W. Rep. 672. 43 B. L. J. 624. 


The seller of a carload of corn drew a draft 
on the buyer payable to a bank and de- 
posited it in the bank with the bill of lading 
attached. The draft was forwarded to a 
correspondent and was paid by the drawee. 
The drawee, finding that the corn was de- 
fective brought an action against the seller 
and garnished the proceeds of the draft in 
the hands of the collecting bank. The bank 
to which the draft was payable intervened. 
It was held that title to the draft passed to 
the payee and that the payee was entitled to 
the proceeds as against the buyer. Guaranty 
Bank & Trust Co. v. Davis, Ark., 279 S. W. 
Rep. 357. 43 B. L. J. 467. 


The plaintiff deposited in the defendant 
bank a check drawn on the A bank with 
instructions to credit it to the account of 
the B bank. The defendant bank had pre- 
viously cashed a draft drawn by the B bank 
in reliance upon the statement that the 
check in question would be deposited. With- 
out the deposit the B bank’s account would 
have been overdrawn. The B bank failed. 
It was held that title to the check passed to 
the defendant bank and that the plaintiff 
was not entitled to the proceeds of the check 
upon the theory that the deposit was one 
for collection only not passing title. Sisseton 
Live Stock Shipping Association v. Drovers’ 
State Bank, Minn., 205 N. W. Rep. 447. 
43 B. L. J. 12. 


CONSIDERATION 


Articles on Consideration for Bank Checks 
43 B. L. J. 95, 182. 


Necessity for Consideration. 


A bank issuing a draft is not liable on the 
draft to the payee where the check given to 
the bank in payment for the draft is dis- 
honored. Wagle v. Farmers’ State Bank, 
Mo., 280 S. W. Rep. 62. 43 B. L. J. 496. 


§281. Presumption of consideration. 


In an action on a check by the payee 
against the drawer, where the defense is 
failure or partial failure of consideration, 
and there is no substantial evidence from 
which a jury could determine that there was 
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any failure of consideration, or, if any, the 
amount hereof, it is proper for the court to 
render judgment for the plaintiff. Balph v. 
Boadhurst, Kans., 245 Pac. Rep. 745. 43 
B. L. J. 941. 


\ 
§283. Instances of sufficient consideration. 


The defendant gave his notes to the plain- 
tiff bank, whereupon the bank delivered to 
the defendant notes of the latter’s-son which 
it held. It appeared that the bank had 
loaned more money to the son than the law 
allowed. It was held that the defendant’s 
notes were supported by a sufficient con- 
sideration and that the defendant was liable. 
-Home State Bank v. DeWitt, Kans., 245 
Pac. Rep. 1036. 43 B. L. J. 809. 


Where the plaintiff gave his note to a 
trust company to enable the company to re- 
open and resume business and received as 
security a note indorsed by the defendant, 
it was held that the first note was considera- 
tion for the second and that the defendant 
was liable to the plaintiff upon his indorse- 
ment. Pelonsky v. Wattendorf, Mass., 152 
N. E. Rep. 337. 43 B. L. J. 697. 


Where the directors of a bank execute a 
note to raise money fot the purpose of re- 
storing the bank’s impaired capital the note 
is founded on sufficient consideration and 
ean be enforced against the directors. 
Bohning v. Caldwell, 10 Fed. Rep. (2d) 298. 
43 B. L. J. 524. 


Where a director and stockholder of a 
bank gave his note to the bank to replace 
assets which had been illegally invested, upon 
being assured that he would not be called 
upon to pay the note, it was held that the 
note was not an accommodation instrument 
unsupported by consideration since it was to 
the advantage of the director and stock- 
holder that the assets of the bank should be 
sound and since the transaction enhanced the 
value of the stock. International Trust Co. 
v. Wattendorf, Mass., 152 N. E. Rep. 306. 
43 B. L. J. 715. 


§286. Debt of third person. 


The office manager of the defendant cor- 
poration drew a check in the company’s name 
and delivered it to the plaintiff in payment 
of rent owing to the plaintiff from Newton, 
whereupon the plaintiff refrained from 
bringing suit against Newton and attaching 
his goods. The defendant then took pos- 
session of enough of Newton’s goods to pro- 
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tect itself. It was held that the check was 
based on a sufficient consideration and that 
the plaintiff could recover on it. . Sullivan 
v. Idaho Wholesale Co., Ida., 249 Pac. Rep. 
895. 43 B. L. J. 921. 


CONTRACTS 
§302. Cancellation of contract. 


A bank advertising contract for five years 
beginning January 1, 1921, contained this 
clause: “Privilege to cancel at the end of 
1st year by this bank.” On January 11, 
1922, the bank notified the company to 
eancel the contract. In an action by the 
company to recover under the contract, it 
was held that the bank had the entire first 


year in which to determine whether to con- . 


tinue or annul the contract and that it was 
entitled to a reasonable time thereafter to 
give notice of its intention. It was further 
held that the bank had given notice within a 
reasonable time and was not liable to the 
company for further payments. Central 
Guarantee Co. v. National Bank of Tacoma, 
Wash., 241 Pac. Rep. 285. 43 B. L. J. 158. 


CORPORATIONS 
§306. Authority of corporate officers. 


A note executed by the president of a cor- 
poration, in the absence of express authority 
from the beard of directors, is not birding 
on the corporation even though the president 
acts as the company’s general manager. 
Montrose Land & Inv. Co. v. Greeley Nat. 
Bank, Colo., 241 Pac. Rep. 527. 43 B. L. J. 
376. 


The president of the plaintiff corpora- 
tion, pursuant to proper authority, exe- 
euted a note payable at the defend- 
ant bank. Prior to the maturity of 
the note, the president’s authority to sign 
on behalf of the corporation was terminated 
and another officer of the corporation was 
vested with such authority. It was held 
that the defendant bank was protected in 
paying the note signed by the president. 
K. & K. Silk Trimming Co. v. Garfield Na- 
tional Bank, 215 N. Y. Supp. 269. 43 B. L. 
J. 499. 


§310. Officers executing notes held not 
personally liable. 


The president of a corporation who signs a 
note in this form “Alamo Oil & Refining 
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Company, by E. Witt, President,” is not 
personally Jiable upon the note. Roper v. 
Alamo Oil & Refining Co., Tex., 284 S. W. 
Rep. 305. 43 B. L. J. 880. 


A note payable to the plaintiff bank and 
signed in the name of a corporation as maker 
was indorsed on the back in the following 
form by the directors of the corporation: 
“Directors: J. H. Moody, J. A. Martin, J. A. 
Cumby, S. F. Gladden.” It was held that 
the mere addition of the word “directors” 
before the names of the indorsers did not 
exempt them from personal liability on the 
note. The directors, however, were held 
not liable for the reason that it did not 
appear that notice of dishonor had been 
given to them. First State Bank of Ovalo 
v. Ovalo Warehouse Association, Tex., 276 S. 
W. Rep. 773. 43 B. L. J. 48. : 


DEPOSITS 
See, also, $167. 


§330. Deposit guaranty laws. 


The South Dakota law providing for a 
depositors’ guaranty fund and a commission 
to administer such fund is constitutional. 
First State Bank v. Smith, 8. D. 207 N. W. 
Rep. 467. 43 B. L. J. 474. 


The plaintiff bank paid a number of drafts 
drawn upon it by another bank, which drafts 
created an overdraft. Upon the failure of 
the bank by which the drafts were drawn, it 
was held that the plaintiff was entitled to 
be subrogated to the rights of the original 
holders of the drafts and to collect the 
amounts thereof out of the state guaranty 
fund. Nebraska National Bank v. Bruning, 
Neb. 209 N. W. Rep. 510. 43 B. L. J. 872. 


Where the weight of testimony shows that 
there was no agreement between a bank and 
the holder of certificates of deposit bearing 
5 per cent. interest for the payment of a 
bonus or additional interest, the certificates 
are payable out of the guaranty fund upon 
the failure of the bank. State v. Farmers’ 
State Bank, Nebr. 206 N. W. Rep. 755. 43 
B. L. J. 163. : 


A depositor, upon learning that funds de- 
posited to his account had been misappro- 
priated by the bank’s cashier, had his de- 
posit converted into a time deposit, drawing 
interest. No rate was agreed upon. It was 
held that the depositor had not ratified the 
misappropriation, and was entitled, upon 
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the failure of the bank, to the protection of 
the state guaranty fund. State ex rel. Davis 
v. Farmers’ & Merchants’ Pank, Nebr. 206 
N. W. Rep. 158. 43 B. L. J. 370. 


One who signs as surety a bond given by 
a bank to indemnify a county treasurer 
against loss of county deposits and who is 
held liable under the bond upon the failure 
of the bank, is entitled to repayment out of 
the state guaranty fund. State ex rel. Davis 
v. State Bank, Nebr. 206 N. W. Rep. 758. 
43 B. L. J. 366. 


The owner of Liberty Bonds deposited 
them with a bank with instructions to have 
them exchanged for bonds of a later issue. 
After selling one of the bonds and convert- 
ing the proceeds, the bank became insolvent 
and the owner of the bonds, with full knowl- 
edge of the facts, accepted a certificate of 
deposit in settlement of his claim. Upon 
the failure of the bank it was held that he 
was not entitled to the protection of the 
depositor’s guaranty fund. State v. Atlas 
Bank, Nebr., 209 N. W. Rep. 334. 43 B. L. 
J. 693. 


The creditor of a bank president requested 
the president to deposit the amount in the 
ereditor’s checking account. The president 
entered the credit in the creditor’s passbook 
but no record of the deposit was made on the 
books of the bank. Upon the failure of the 
bank, it was held that the creditor was not 
protected by the deposit guaranty law. 
State ex rel Spillman v. Thedford Bank, 
Nebr., 208 N. W. Rep. 627. 43 B. L. J. 562. 


The transferee of a certificate of deposit 
issued as a loan is not entitled to payment 
out of the deposit guaranty fund. Milden- 
stein v. Hirning, S. D. 207 N. W. Rep. 979. 
43 B. L. J. 539. 


A time certificate of deposit, not subject 
to check and bearing interest before but not 
after maturity, which was not presented for 
payment either before or after maturity, and 
was not delivered to or left with the 
bank for deposit, is not payable out of the 
Texas deposit guaranty fund. Austin v. 
Avant, Tex., 277 S. W. Rep. 409. 43 B. L. 
J. 155. 


A bank, being in urgent need of money, 
issued a certificate of deposit for $1,000 to 
@ person as compensation for finding a pur- 
chaser for $7,000 in certificates. The cer- 
tificates bore interest at the highest legal 
rate. The bank subsequently failed and one 
of the certificates making up the $7,000 re- 
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mained unpaid. It was held that the cer- 
tificate was not protected by the Nebraska 
deposit guaranty law. State v. Atlas Bank, 
Nebr., 205 N. W. Rep. 563. 43 B. L. J. 113. 


Funds of a county on deposit in the 
plaintiff bank were secured by a bond on 
which a banking corporation was surety. It 
was held that although the banking corpora- 
tion had no authority to become liable as 
surety on such a bond, the funds were 
“otherwise secured” so that under the 
statutes of Mississippi, they were not guar- 
anteed by the state guaranty fund and the 
bank was not liable to assessment thereon 
as “guaranteed deposits” for the benefit of 
such fund. Love v. Citizens’ Bank & Trust 
Co., Miss., 105 So. Rep. 484. 43 B. L. J. 
33. 


A stockholder in a state bank made a de- 
posit to the credit of that bank in a na- 
tional bank for the purpose of enabling the 
state bank to meet a pressing demand, know- 
ing that the state bank was, at the time in- 
solvent. Upon the failure of the state bank, 
it was held that the stockholder was a gen- 
eral creditor only and that he was not en- 
titled to a preference or to the protection 
of the depositor’s guaranty fund. State v. 
Atlas Bank, Nebr., 209 N. W. Rep. 333. 43 
B. L. J. 690. 


§333. Deposits made when bank insolvent. 


The Kansas statute, (Laws of 1879, c. 47) 
making bank officers liable for the reception 
of deposits or the creation or debts when 
the bank is insolvent or in a failing condi- 
tion is constitutional. Ramsey Petroleum 
Co. v. Adams, Kans., 241 Pac. Rep. 433. 
43 B. L. J. 418. 


§339. Bank’s liability for stolen property. 
See, also, §868. 


Where a bank had safe deposit boxes in 
its vault, some of which were encased in 
steel receptables and some of which were not 
so enclosed but merely rested on a shelf in 
the vault, it was held that the bank was 
liable to a renter of one of the latter boxes 
for securities stolen therefrom by burglars. 
Bank of Grottoes v. Brown, 8 Fed. Rep. (2d) 
321. 43 B. L. J. 189. 


The plaintiff left $750 in Liberty Bonds 
with the defendant bank for safe-keeping, 
the bank receiving no compensation for its 
service. Subsequently, the bonds disappeared 
and no officer or employee of the bank was 
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able to explain what had become of them. 
It was held that the bank was liable for 
the face value of the bonds, and that direct 
evidence of their conversion by the bank was 
unnecessary. Mulenix v. Fairfield National 
Bank, Ia., 209 N. W. Rep. 432. 43 B. L. 
J. 767. 


In an action by the renter of a safe de- 
posit box against a bank to recover for 
money which disappeared from the box, the 
plaintiff must show that the bank was guilty 
of negligence and that such negligence was 
the proximate cause of the loss. Emich v. 
Citizens’ Trust & Savings Bank, IIl., 152 N. 
E. Rep. 580. 43 B. L. J. 639. 


A bank will not be held liable for property 
stolen from a safe deposit box where it 
appears that the lost property belonged to 
some person other than the one to whom 
the box was rented. The relationship be- 
tween a bank and the renter of a safe de- 
posit box is one of bailment and no one can 
be made responsible as a bailee without his 
consent. Coons v. First National Bank, 218 
N. Y. Supp. 189. 43 B. L. J. 914. 


Burglars, by the use of high explosives, 
blew open the defendant bank’s vault and 
then by means of a sledge hammer and cold 
chisel broke into the safety deposit boxes, 
stealing the contents, including bonds be- 
longing to the plaintiff. The bank’s vault 
and equipment were a standard make, similar 
to those used by banks in other towns of the 
same size. It was held that the bank was 
required to use merely ordinary care and 
diligence and that it was not responsible 
for the loss. It was also held that an alle- 
gation that the plaintiff was induced to rent 
the box by an advertisement stating that the 
contents of the boxes were covered by in- 
surance did not allege a special contract 
making the bank liable as an _ insurer. 
Morgan v. Citizens’ Bank, N. C. 129 8. E. 
Rep. 585. 43 B. L. J. 26. 


§344. Deposits by attorney. 


A man gave to his son powers of attorney 
to draw, indorse and deposit checks in con- 
nection with accounts in two banks in the 
father’s name. The son drew two checks to 
his own order, deposited them in his own 
account in a trust company and appropriated 
the proceeds to his own use. It was held 
that the trust company was liable to the 
father. Cahan v. Empire Trust Co., 9 Fed. 
Rep. (2d) 713. 43 B. L. J. 247. 
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§345. Deposits by corporate officials and 
other agents. 


The plaintiff company kept its account in 
the defendant bank. H., its manager, was 
authorized to indorse “for collection” checks 
payable to the plaintiff and deposit them. 
He had no authority to draw against this 
account. He indorsed generally several 
checks payable to the plaintiff and deposited 
them in an account in the defendant bank, 
standing in his name as manager, and ap- 
propriated the proceeds. It was held that 
the bank was liable to the plaintiff. Beacon 
Chocolate Co. v. Bank of Montreal, 14 Fed. 
Rep. (2d) 599. 43 B. L. J. 885. 


When an agent, acting without authority, 
indorses checks payable to his principal and 
deposits them in his own personal account, 
the bank will be liable to the principal if 
the agent does not account to the principal 
for the amount deposited in this manner. 
Authority to indorse checks payable to the 
principal’s order will not be implied from 
the fact that the agent is authorized to col- 
lect money due to the principal or that he is 
a commission agent, or that the principal 
designates him as “resident manager” in a 
particular territory. Atlantic Trust Co. v. 
Subscribers to Automobile Insurance Ex- 
change, Md., 133 Atl. Rep. 319. 43 B. L. J. 
665. 


Where an agent has authority to indorse 
checks payable to his principal in this form: 
“Rice-Greisen Co., by H. M. Watts, Mana- 
ger,” a bank will be protected in accepting 
checks so indorsed by the agent to the credit 
of the agent’s individual account. This is 
so even though the agent was instructed by 
the principal to deposit checks to the prin- 
cipal’s credit only, where such instructions 
are unknown to the bank. Rice v. People’s 
Savings Bank, Wash., 247 Pac. Rep. 1009. 
43 B. L. J. 739. 


Authority on the part of an agent to in- 
dorse checks or other instruments payable 
to his principal and deposit them in his, the 
agent’s personal account may be implied 
where the principal, for a period of time, 
permits the agent to indorse and deposit in 
this manner. The bank in which the de- 
posit is made will not be responsible to the 
principal if the agent withdraws the pro- 
ceeds and fails to account for them. Texas 
Co. v. Commercial Savings Bank, Colo., 247 
Pac. Rep. 558. 43 B. L. J. 667. 
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Where it appeared that the drawer of 
checks payable to a corporation intended that 
the checks should be indorsed and deposited 
to the individual credit of the corporation’s 
treasurer in the bank on which the checks 
were drawn in a scheme to defraud the bank, 
it was held that the bank was not liable to 
the drawer. Weiler v. Marine National 
Bank, Pa., 131 Atl. Rep. 495. 43 B. L. J. 
144. 


§347. Deposits by executors, administrators 
and trustees. 


A bank which knowingly permits a school 
treasurer to deposit school funds in his in- 
dividual account and to use the same in 
paying his personal debts to the bank, will 
be liable for the amount misappropriated by 
the treasurer. School District No. 42, Pratt 
County v. Croft State Bank, Kans., 246 Pac. 
Rep. 973. 43 B. L. J. 829. 


An administratrix sold certain property 
and deposited the proceeds in the defendant 
bank to her credit as administratrix. Sub- 
sequently, the plaintiff obtained a personal 
judgment against the administratrix for the 
value of the property and brought this action 
to recover the deposit. It was held that the 
bank was liable for the amount of the de- 
posit only to the original depositor and that 
the plaintiff was not entitled to recover. 
Hastings v. First National Bank, Ark., 281 
S. W. Rep. 905. 43 B. L. J. 735. 


§353. Deposits by one person in name of 
another. 


Where a person deposits money in a bank 
in his name subject to his check, it is prima 
facie, but not conclusive, evidence that the 
money belongs to such person. But where 
the money belongs to and is deposited by 
someone else, the person in whose name it 
is deposited, in order to be entitled to the 
fund, must show that the person making the 
deposit intended a gift thereby. Matthews 
v. Hanson, Va., 134 S. E. Rep. 568. 43 B. 
L. J. 874. 


Where the pass book, or deposit slips, or 
the bank’s record, shows the deposits made 
from time to time to the credit of the de- 
positor, and checks are drawn and paid in 
the ordinary course of business, monthly 
statements being rendered, the presumption 
is that the funds of the account belong to 


the person in whose name the account is 
kept; but like other presumptions of fact, it 
is subject to be overcome by proof to the 
contrary. Wallis v. First National Bank, 
Okla., 245 Pac. Rep. 626. 43 B. L. J. 575. 


§354. Deposits in two names. 


Under the New York Banking Law, where 
a savings deposit is made in the names of 
two persons “either to draw or the survivor” 
the fund belongs to the survivor upon the 
death of one of the parties. But, where it 
appears that the deceased was murdered by 
the survivor, whose object was to inherit the 
fund, the rule does not hold. In such a ease, 
the fund will be paid to the deceased’s 
administrator. In re Santourian’s Estate, 
212 N. Y. Supp. 116. 43 B. L. J. 283. 


A depositor changed his checking account 
so that it stood in the names of himself “or 
wife,” intending thereby to make it possible 
for the wife to draw money in the event of 
his death. Upon his death, it was held that 
the funds belonged to his estate and not to 
the wife. Godwin v. Godwin, Miss., 107 
So. Rep. 13. 43 B. L. J. 649. 


Under §3613 of Hemingway’s Missis- 
sippi Code, a bank is released from all lia- 
bility with reference to a joint deposit when 
it pays the deposit to either party, whether 
the other be living or not. Godwin v. God- 
win, Miss. 107 So. Rep. 13. 43 B. L. J. 649. 


§359. Unclaimed deposits. 


Sections 10160 and 10163 of the. Oregon 
Laws requiring the cashier or secretary of 
every bank to make and publish at stated 
times a statement of deposits which have re- 
mained unchanged for more than seven years, 
do not apply to the superintendent of banks 
in charge of an insolvent bank. In re State 
Bank of Portland; State v. State Bank of 
Portland, Ore., 243 Pac. Rep. 86. 43 B. L. 
J. 471. 


EXAMINATIONS 
Statute held unconstitutional 


The Missouri statute, section 11679, Re- 
vised Statutes of 1919, as amended, requiring 
the bank commissioner to keep secret in- 
formation obtained in the examination of 
banks is unconstitutional. Ex parte French, 
Mo., 285 S. W. Repp. 513. 43 B. L. J. 753. 
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EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 


Suggestions for law improvement. 


Suggestions for improving the law relat- 
ing to decedents’ estates, an address by Sur- 
rogate Foley of the Surrogate’s Court of 
New York County. 43 B. L. J. 415. 


Apportionment of stock dividend between 
life beneficiaries and remaindermen. 


Among the assets of a trust estate were 
shares of stock of a railroad company which 
owned and operated both railroad and coal 
properties. The comapny sold its coal prop- 
erties to a coal company, and thereafter de- 
elared a stock dividend of 100 per cent. At 
about the same time, stcokholders of the 
railroad company were invited to subscribe 
for coal company stock in amounts equiv- 
alent to their holdings of the stock of the 
railroad company, and the trustees purchased 
some of the stock. They resold some of the 
stock to finance the transaction and allocated 
the remainder to the capital account of the 
trust fund. It was held that since it ap- 
peared that the coal properties were sold for 
an agreed price and that the privilege of 
subscribing for stock of the coal company 
which was given to stockholders of the rail- 
road company did not represent an equity in 
the coal properties over and above the agreed 
price, the value of the coal company stock 
should not be considered in ascertaining 
whether the corpus of the trust fund had 
been diminished by the distribution of the 
stock dividend; and that the dividend should 
be apportioned between the life beneficiaries 
of the trust and the remaindermen in such 
manner as to prevent the corpus of the trust 
from being impaired. Sturgis v. Roche, 217 
N. Y. Supp. 79. 43 B. L. J. 833. 


The trustee of an estate consisting in part 
of stock of land companies received extra- 
ordinary dividends on such stock. It was 
held that he was required to set aside there- 
from on account of capital an amount suf- 
ficient to preserve the shares at their inven- 
tory price at the time they were turned over 
to him as trustee, and to distribute the re- 
mainder as income. In re Mandeville’s Estate, 
Pa.,. 133 Atl. Rep. 562. 43 B. L. J. 949. 


§381. Removal of executor, administrator or 
trustee. 


Under §104 and §231 of the New York 
Surrogate’s Court Act, an executor, admin- 
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istrator, guardian or testamentary trustee is 
required to deposit funds held by him as 
fiduciary in an account indicating the nature 
of the deposit. A fiduciary who violates this 
provision of the law is guilty of a mis- 
demeanor and his letters may be revoked. 
In re Kramer’s Estate, 217 N. Y. Supp. 335. 
43 B. L. J. 670. 


FEDERAL RESERVE BANKS 


‘ 
§412. Par collections 


Under section 13 of the Federal Reserve 
Act, as amended, a member bank cannot 
charge exchange on checks drawn on itself, 
and received from a Federal Reserve Bank, 
whether such Federal Reserve Bank is the 
owner of the ‘checks or holds them for col- 
lection. Pascagoula National Bank v. Fed- 
eral Reserve Bank, 11 Fed. Rep. (2d) 866. 
43 B. L. J. 601. 


Section 16 of the Federal Reserve Act, 
which provides that “every Federal Reserve 
Bank shall receive on deposit at par from 
member banks. . . checks and drafts drawn 
upon any of its depositors” does not require 
a Federal Reserve Bank, on recepit of checks 
drawn on any of its depositors, to credit 
the amount thereof as cash subject to with- 
drawal before receiving payment of the 
checks. Pascagoula National Bank v. Fed- 
eral Reserve Bank, 11 Fed. Rep. (2d) 866. 
43 B. L. J. 601. 


FOREIGN EXCHANGE 


§416. Liability in foreign exchange trans- 
actions. 
In September, 1916, the plaintiff paid to 


the defendant express company $244, for 
which the company agreed to deposit in a 


bank in Vienna a certain amount of kronen 


and to give the plaintiff a bank book within 
a few weeks thereafter. The company failed 
to make the deposit as agreed. It was held 
that the company was liable to the plaintiff 
for the amount of the deposit. Auerback v. 
Parrett, 212 N. Y. Supp. 141. 43 B. L. J. 
52. 


The plaintiff purchased German marks 
from the defendant bank and paid for them 
in March, 1917, requesting the bank to have 
the marks paid to one of the plaintiff’s cor- 
respondents in Germany. Because of condi- 
tions created by the war, the payment was 
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never made. The plaintiff learned of this 
fact in September, 1920, and it was held that 
he was entitled to recover the amount paid 
to the defendant for the marks. Kupfer 
Bros. Co. v. Chemical National Bank, 211 
N. Y. Supp. 852. 43 B. L. J. 132. 


The sum of $500 was cabled from the 
United States to the plaintiff in Shanghai, 
China, via the defendant express company. 
The word “dollar” means Mexican dollar in 
Shanghai and the company’s agent offered to 
the plaintiff $247.22, which the plaintiff 
accepted under protest. The plaintiff re- 
fused to pay the expense of a cablegram to 
straighten the matter out. It was held that 
the plaintiff was entitled only to he differ- 
ence between the amount paid and $500, and 
not to punitive damages for being obliged 
to curtail his trip. American Railway Ex- 
press Company v. Bailey, Miss., 107 So. Rep. 
761. 43 B. L, J. 757. 


FORGED PAPER 


See, also, $558. 


Articles on forged checks. 43 B. L. J. 14, 
259, 343, 421, 505. 


§419. Forged paper in general. 


The payee of a note can enforce it against 
one of two co-makers although the name of 
the other co-maker is a forgery. Morris 
Plan Co. v. Adler, Supreme Court of New 
York, (Special Term, November, 1925.) 43 
B. L. J. 5. 


Where the purchaser of a cashier’s check 
sues the issuing bank for the amount of the 
check upon the theory that it has been paid 
on a forgery of the payee’s indorsement, the 
burden is upon the purchaser to prove that 
the indorsement is a forgery. In the ab- 
sence of such proof, the purchaser will not 
be permitted to recover. Garrett v. Bank of 
Sledge, Miss., 106 So. Rep. 629. 43 B. L. J. 
93. 


§422. Drawee may not recover money paid 
on check bearing forged signature. 

A bank which pays a check drawn upon it 
will not be permitted to recover the money 
from the collecting bank upon discovering 
that the signature of the drawer of the check 
is a forgery, where it appears that the col- 
lecting bank did not pay over the money to 
the party for whom the collection was made 
until after the payment of the check by the 
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drawee. Security Commercial Savings Bank 
v. Southern Trust & Commercial Bank, Cal., 
241 Pac. Rep. 945. 43 B. L. J. 166. 


§426. Drawee allowed to recover money 
paid on check bearing forged signa- 
ture. 


A drawee bank will be allowed to recover 
the money paid to another bank on a check 
bearing a forged drawer’s signature and 
payee’s indorsement where the latter bank 
is not a holder in due course. Greenwich 
Bank v. Chatham & Phenix National Bank, 
N. Y. Sup. Ct., April 20, 1926. 43 B. L. J. 
330. 


§432. Draweé bank may recover money paid 
on forged indorsement. 


Where a drawee pays a check or draft 
bearing a forged indorsement he will be per- 
mitted to recover the money from the person 
to whom it was paid even though the latter 
received the money in good faith. Insur- 
ance Company of North America v. Fourth 
National Bank, 12 Fed. Rep. (2d) 100. 43 
B. L. J. 579. 


§438. Drawee’s duty to give notice upon 
discovering forged indorsement. 
Where a drawee pays a draft and later 
discovers that the payee’s indorsement was 
forged the drawee can recover the amount 
from the party to whom it was paid and who 
indorsed it. The latter is not released from 
liability by the drawee’s failure to give 
prompt notice of the forgery. Philip Gruner 
& Bros. Lumber Co. v. First National Bank, 
Miss., 109 So. Rep. 274. 43 B. L. J. 903. 


§439. Depositor’s duty to examine returned 
vouchers and report irregularities to 
bank. 


See §1130. 


§453. Check delivered to impersonator — 
rights of drawee bank. 

An impostor, representing himself to be 
Joe Spinks, deposited in the plaintiff bank 
two checks payable to the order of Joe 
Spinks. Later he wired the bank from an- 
other town to wire him $650 in care of the 
Western Union Telegraph Company. The 
money was wired and paid over by the com- 
pany to the person from whom it received 
the telegram. It was held that the telegraph 
company was not liable to the bank. The 
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smoney had been paid to the person to whom 
the bank intended it to be paid. Western 
Union Teleghaph Co. v. American State 
Bank, Tex., 277 S. W. Rep. 226. 43 B. L. 
J. 152. 


FRAUD 


-§462. Instrument obtained by fraud. 


In an action by the holder of a note 
against the maker, the maker cannot defend 
on the ground of fraud where the note was 
renewed several times and it appears that 
the maker knew or should have known of the 
fraud before some of the renewals were 
made. Bank of Union v. Hungerford, Okla., 
239 Pac. Rep. 252. 43 B. L. J. 109. 


Three notes given by the defendant for 
the purchase price of corporate stock were 
purchased for value by the plaintiff bank. 
When the notes fell due the defendant exe- 
cuted renewal notes. When sued upon the 
notes the defendant defended upon the 
ground of fraud. But it appeared that he 
had knowledge of the facts upon which the 
defense of fraud was based before the notes 
‘were renewed. It was held that the defend- 
ant had waived the defense by renewing the 
notes. First National Bank v. Bensesne, 
Iowa, 206 N. W. Rep. 122. 43 B. L. J. 380. 


The defendant signed as maker a note 
which was later transferred to the plaintiff 
bank. When the bank sued the defense was 
fraud. But, it appearing that the defendant 
had renewed the note after learning of the 
fraud, it was held that the defense of fraud 
had been waived. Farmers’ State Bank v. 
Miller, Minn., 209 N. W. Rep. 869. 43 B. 
L. J. 792. 


GIFTS 


§464. Gifts causa mortis. 


A few days before his death, the payee of 
a certificate of deposit delivered it to the 
plaintiffs, telling them to pay his funeral 
expenses out of it and keep what was left 
over. It was held that the evidence showed 
a valid gift of the certificate, and that the 
plaintiffs were entitled to recover thereon. 
Nestlerode v. Commercial National Bank, 
Kans., 247 Pac. Rep. 866. 43 B. L. J. 818. 


The nephew of a decedent attempted to 
prove a gift causa mortis of three bank 
books, which represented deposits amounting 
to $8,214.15. It was alleged that the gift 
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was made the night before the decedent died, 
in the presence of the nephew and his wife. 
The only testimony offered to prove the gift 
was of the nephew and his wife. The court 
held that this evidence was insufficient to 
establish that a gift was made. In re Buonin- 
fante’s Estate, 212 N. Y. Supp. 265. 43 
B. L. J. 108. 


§465. 


The payee of certificates of deposit in- 
dorsed them and delivered them to a relative 
as a gift and the issuing bank paid them. 
After the death of the payee, the issuing 
bank was held not liable to her estate in the 
absence of proof that she did not indorse 
the certificates or that her indorsemenf was 
illegally obtained. Fields’ Adm’r. v. Perry 
County State Bank, Ky., 282 S. W. Rep. 555. 
43 B. L. J. 652. 


Gifts of negotiable instruments. 


GUARANTY 


§468. Guaranty in general. 


The guarantor of a promissory note, whose 
name does not appear on the note, is bound 
without notice, where the maker of the note 
is insolvent at its maturity, unless he can 
show that he has sustained some prejudice by 
want of notice of a demand on the maker of 
the note and notice of non-payment. First 
National Bank v. Solomon, Ark., 280 S. W. 
Rep. 659. 43 B. L. J. 532. 


The defendant agreed in writing to be 
responsible for a note to be executed by a 
third party, indorsed by the plaintiff, and 
payable to a trust company. It was held 
that the defendant was liable for the amount 
of the note even though the plaintiff was 
named therein as payee instead of the trust 
company. Being indorsed by the plaintiff, 
the note was in effect payable to the trust 
company. Falcon v. Mathews, R. I., 132 Atl. 
Rep. 609. 43 B. L. J. 737. 


Where the signers of a guaranty deliver it 
to the principal debtor with the understand- 
ing that it shall not be used until a certain 
condition is complied with, the guarantors 
are bound thereby, even though the condi- 
tion is not complied with, if the principal 
debtor delivers the guaranty to the person 
in whose favor it is made and the latter, 
without knowledge or notice of the condition, 
acts in reliance on the guaranty. Security 
National Bank v. Andrews, N. D., 205 N. W. 
Rep. 732. 43 B. L. J. 8. 
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The cashier and principal stockholder of 
a bank signed an instrument stating that he 
was personally responsible to a depositor for 
his time deposit “until the contemplated 
business matters have been perfected in the 
sale and issue of stock has been made.” It 
was held that the undertaking was unen- 
forceable because it was given without a 
consideration being paid. Edwards v. 
Bryan, Ala., 108 So. Rep. 9. 43 B. L. J. 782. 


The defendant, a director in the plaintiff 
bank, guaranteed a loan made to the bank by 
a depositor. Under its agreement with the 
depositor, the bank sold collateral securing 
the note, the collateral bringing less than the 
amount of the loan. It was held that the 
defendant was liable on his guaranty. Barks- 
dale v. Citizens’ National Bank, Ga., 131 
S. E. Rep. 364. 43 B. L. J. 707. 


The directors of a bank guaranteed the 
payment of debts owing by the bank to 12 
creditors. The debts were secured by col- 
lateral. The bank became insolvent and the 
receiver paid eight of the debts, the col- 
lateral being returned. The four remaining 
creditors sued the directors on the guaranty. 
In this proceeding by the directors against 
the receiver they claimed that they signed 
the guaranty on the understanding that all 
the collateral should be exhausted before 
they would become liable to any creditor. 
It was held that since no resolution of the 
board of directors to this effect had been 
passed, the directors had no rights in the 
collateral in the receiver’s hands. Everett v. 
Staton, N. C. 134 S. E. Rep. 492. 43 B. L. 
J. 935. 


§471. Construction of contract of guaranty. 


The owner of 93 out of 100 shares of a 
bank’s stock sold it and guaranteed “pay- 
ment of all outstanding paper to the extent 
of 93 per cent. owing said bank at this 
time.” It was held that the guaranty meant 
93 per cent. of each individual outstanding 
note and not 93 per cent. of the aggregate 
of the notes in the bank. Tucker v. Leise, 
Iowa, 206 N. W. Rep. 258. 43 B. L. J. 322. 


The owner of 93 of 100 shares of a bank’s 
stock sold them and guaranteed to the pur- 
chasers payment of outstanding paper held 
by the bank to the extent of 93 per cent. of 
each instrument. The defendant thereafter 
paid 93 per cent. of the amounts due on 
certain notes, took possession of the notes, 
and thereafter collected them in full or 
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realized on the security for them. It was 
held that the defendant was liable to the 
bank for the amount collected by him above 
93 per cent. of the-amount due. Liscomb 
State Savings Bank v. Leise, Iowa, 207 N. 
W. Rep. 330. 43 B. L. J. 436. 


The defendant and other officers of the 
First National Bank of Laverene signed a 
paper guaranting to the plaintiff the repay- 
ment of loans made to the “First National 
Bank, Laverene, Okla., or any of its officers 
hereinafter styled the borrower.” It was 
held that the defendant was liable for money 
loaned by the plaintiff to an officer of the 
First National Bank of Laverene, personally. 
Johnston v. Fidelity National Bank & Trust 
Co., 8 Fed. Rep. (2d) 847. 43 B. L. J. 287. 


§474. Release of guarantor. 


A guaranty given to a bank to secure ad- 
vances to a corporation contained a pro- 
vision that the guaranty should continue 
until the guarantors should notify the bank 
in writing to make no further advances. Sub- 
sequently, a new guaranty was executed and 
delivered to the bank and the bank accepted 
it in lieu of the first one. It was held that 
the first guaranty was superseded by the 
second and that the bank had no rights which 
it could enforce under the first guaranty. 
Bridgeport State Bank v. Union Warehouse 
& Milling Co., Wash., 242 Pac. Rep. 13. 43 
B. L. J. 388. 


HOLDERS IN DUE COURSE 


§482. Holder must take without notice of 
defect. 


A bank which purchases or acquires an 
interest in stolen negotiable securities after 
receiving a circular describing the securities 
by serial number and otherwise, even though 
it acts in good faith, is not a holder in due 
course and cannot retain the securities as 
against the real owner. Northwestern Na- 
tional Bank v. Madison & Kedzie Bank, Ill. 
Ct. of Appeals, October 10, 1926. 43 B. L. 
J. 912. 


The maker of a note told the president of 
the plaintiff bank that he would not pay it 
and warned the president not to buy it. The 
bank, nevertheless purchased the note. It 
was held that the maker’s statement was not 
such a notice of infirmity in the note as to 
prevent the holder from being a holder in 
due course and that the defendant was liable 
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to the bank. Inland Mortgage & Loan Co. 
v. Cady, Wash., 244 Pac. Rep. 123. 43 B. 
L. J. 526. 


One who purchases a negotiable note, 
secured by a real estate mortgage, in good 
faith, before maturity, and without actual 
notice or knowledge of any defect in the title 
of the assignor, takes good title to the note 
and mortgage. The fact that the purchaser 
takes the note with knowledge that it was 
executed as part of the purchase price of a 
piece of real estate does not charge it with 
knowledge of a shortage in the quantity of 
land or failure of title. Gaither v. First 
National Bank, Okla., 239 Pac. Rep. 461. 43 
B. L. J. 69. 


A bank which purchases a note from the 


payee for value before maturity without 
notice of any defense to it can enforce it 
against the maker even though it was pro- 
eured from the maker by fraud and mis- 
representation on the part of the payee. 
Liberty National Bank of Pawhuska v. Ken- 
dall, Okla., 240 Pac. Rep. 72. 43 B. L. J. 
74. 


' The plaintiff company, which sold steel to 
a corporation and took stock subscription 
notes in payment was not put on notice that 
the notes were fraudulently obtained by 
knowledge that the notes were given for 
stock subscriptions, or by the fact that they 
were indorsed “without recourse.’ Omaha 
Steel Works v. Martin, Colo., 243 Pac. Rep. 
619. 43 B. L. J. 440. 


The fact that past due interest on a 
promissory note remains unpaid does not 
render it overdue. A person who takes a 
note in good faith for value at a time when 
there is unpaid overdue interest is not there- 
by put upon notice and will be permitted to 
enforce the note against the maker not- 
withstanding that the latter may have a de- 
fense good as against the payee. Kreitz v. 
Savings Deposit Bank, Ohio, 153 N .E. Rep. 
236. 43 B. L. J. 957. 


§484. Receiving paper belonging to princi- 
pal in payment of agent’s debt. 

One who receives from an officer of a cor- 
poration a check signed by the officer and 
drawn against the corporation’s bank ac- 
count, in payment of the individual debt of 
the officer, with knowledge that the funds of 
the corporation are being misappropriated, 


is liable to the corporation for the amount 
received. The fact that the check is drawn 
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in the corporate name raises a presumption 
that the person receiving it has knowledge 
that the corporate funds were being mis- 
appropriated. Herring v. Hunt, Ark., 273 S. 
W. Rep. 370. 43 B. L. J. 42. 


Where the president of a corporation 
owned 400 of the 429 shares of the corpora- 
tion’s stock, was authorized to sign checks 
and had complete control of the company’s 
affairs, and for more than two years had 
been in the habit of delivering checks 
signed in the company’s name in payment of 
his individual debts without objection from 
the directors, it was held that the payees 
of the checks were presumably entitled to 
retain the proceeds as against a receiver 
appointed upon the insolvency of the cor- 
poration. Gaylord v. Anderson, 213 N. Y. 
Supp. 25. 43 B. L. J. 397. 


§488. Notice before full amount paid. 


Where the indorsee of certain notes ac- 
quired knowledge of defenses thereto at a 
time when he had paid only 75 per cent. of 
the face value of the notes it was held in an 
action on such notes that he could recover 
only 75 per cent. of the face value. Com- 
mercial Credit Co. v. Nissen, S. D., 207 N. 
W. Rep. 61. 43 B. L. J. 558. 


§491. Holder must take instrument before 
maturity. 

After the maturity of a trade acceptance 
a bank which had purchased it in due course 
surrendered it to the original payee. The 
bank immediately reacquired the acceptance 
as collateral to secure the payment of a 
note executed by the payee of the acceptance. 
In an action against the acceptor, it was 
held that the bank lost its standing as a 
holder in due course upon surrendering the 
acceptance and that the acceptance was 
open to the defense that the defendant had 
paid it to the payee. Merchants’ Bank & 
Trust Co. v. C. L. Thurman Motor Co., 10 
Fed. Rep. (2d) 141. 43 B. L. J. 408. 


§492. Time of acquiring checks. 


One who takes a check nine months after 
its date is not a holder in due course. Fayette 
National Bank v. Meyers, Ky., 277 S. W. 
Rep. 292. 43 B. L. J. 116. 


§493. Time of acquiring demand notes. 
Where an instrument payable on demand 

is negotiated an unreasonable length of 

time after its issue, the holder is not deemed 


: 
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a holder in due course. Under the pro- 
visions of the Oklahoma statutes whether a 
demand note has been negotiated an unrea- 
sonable length of time after its issue is a 
question to be determined by the jury. Finch 
v. Devanney, Okla., 240 Pac. Rep. 79. 43 
B. L. J. 124. 


§495. Holder must take for value. 


The fact that the purchaser of a $1,562 
note pays only $1,250 for it is not alone 
sufficient to show that the purchaser was not 
a purchaser in good faith. De Good v. 
Wildman, Kans. 239 Pac. Rep. 748. 43 B. 
L. J. 37. 


A bank giving its own negotiable certifi- 
eate of deposit, absolute on its face, for the 
full amount of a note transferred to it, is a 
purchaser for value, and not merely a holder 
for collection, even though there is an oral 
agreement for the return of the certificate 
of deposit in case the note is not paid at 
maturity. Bank of High Hill v. Rockey, 
Mo., 277 S. W. Rep. 573. 43 B. L. J. 242. 


The defendant drew checks and deposited 
them in a bank which forwarded them to the 
plaintiff bank. The plaintiff credited the 
amount to the bank of deposit and the latter 
drew against the credit. Before the checks 
were collected the bank of deposit failed and 
the defendant stopped payment. It was held 
that the plaintiff was a holder in due course 
notwithstanding a custom under which the 
plaintiff was entitled to charge back against 
the bank of deposit dishonored checks. First 
National Bank v. Wells County, N. D. 209 
N. W. Rep. 962. 43 B. L. J. 771. 


§500. Rights of holder in due course. 
See, also, §635. 


A holder in due course of a note can 
enforce it against the maker although the 
latter delivered it to the payee for a special 
purpose and the payee transferred it in 
violation of his agreement with the maker. 
Sutton v. Mathes, Kans., 246 Pac. Rep. 968. 
43 B. L. J. 837. 


The holder in due course of a promissory 
note takes it free from defenses. American 
National Bank v. Starkey, N. C., 129 S. E. 
Rep. 727. 43 B. L. J. 45. 


A trade acceptance negotiated to a bank 
before maturity is enforceable even though 
the payee fails to fulfill the promises in 
consideration of which the acceptance was 


given. Howard v. Reiter, Kans., 243 Pac. 
Rep. 278. 43 B. L. J. 256. 


The fact that the payee of a note secures 
an additional indorser without the maker’s 
consent is not a defense in an action against 
the maker by a bank which purchased the 
note for value from the payee. Caudill v. 
First National Bank, Ky., 277 S. W. Rep. 
310. 43 B. L. J. 387. 


The fact that a note was obtained from 
the maker by fraud is a defense against one 
who is not a holder in due course. Boon- 
ville National Bank v. Nelson, Kans., 247 
Pac. Rep. 851. 43 B. L. J. 672. 


§502. Want or failure of consideration not 
a defense. 

Failure of consideration is not a defense 
to an action brought on a note by a holder 
in due course. Home Bank & Trust Co. v. 
Davis, 8. C., 133 S. E. Rep. 467. 43 B. L. J. 
661. 


§504. Instrument given in gambling trans- 
action. 

Under the statutes of South Dakota, a 
note, bond or other contract, given in a 
gambling transaction is void in the case of 
one not a holder in due course, but may be 
enforced by a holder in due course. Mce- 
Cardell v. Davis, 8S. D., 207 N. W. Rep. 662. 
43 B. L. J. 528. 


INCOMPLETE INSTRUMENTS 


§520. Rights of party not a holder in due 
course. 

The defendant signed as acceptor a trade 
acceptance in which the amount was left 
blank. The drawer filled it in for an un- 
authorized amount. It was held that the 
drawer could not recover. Asbury Park Elec- 
tric Supply Co. v. Megill, N. J., 133 Atl. 
Rep. 181. 43 B. L. J. 788. 


INDORSEMENTS 
See §857. 


Indorsement of “myself” note necessary. 


A promissory note. payable to the order 
of “myself” must be indorsed by the maker 
in order to give it negotiability. In re 
Richardson’s Estate, Iowa, 208 N. W. Rep. 
374. 43 B. L. J. 420. 


q 
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§542. Qualified indorsements. 


The vice-president of the defendant bank 
indorsed without recourse a note payable 


' to the defendant and sent it to the plain- 


tiff bank with a letter asking if the plain- 
tiff would “handle the enclosed note for me 
for ninety days,” and stating “we will also 
take it up for you at any time you need the 
money.” The plaintiff bank credited the 
defendant with the amount of the note. 
Upon the. failure of the maker, it was held 
that the defendant was liable to the plain- 
tiff for the amount of the note. Central 
State Bank v. First State Bank, Tex., 276 
S. W. Rep. 941. 43 B. L. J. 91. 


§550. Warranties of qualified indorsers. 


One who indorses a promissory note with- 
out recourse, with knowledge that the note 
is subject to a complete defense on the part 
of the maker on account of a failure of 
consideration, is liable to the indorsee for a 
breach of such warranty. State Bank v. 
Lehr Auto & Machine Co., N. D., 210 N. W. 
Rep. 89. 43 B. L. J. 897. 


One who indorses without recourse a note 
signed by a minor will be liable to the holder 
if the latter is unable to collect from the 
maker. An indorser without recourse war- 
rants the capacity of all prior parties to 
contract. Commercial Credit Co. v. Ward & 
Son Auto Co., Ala., 109 So. Rep. 574. 43 
B. L. J. 864. 


INSURANCE 
§558. Liability on Policies. 


A bankers’ blanket forgery and alteration 
policy insuring a bank against losses through 
the payment by the bank of any note pay- 
able at the batik “upon which the name of 
any indorser shall have been forged” does 
not cover a loss sustained by the bank as a 
result of making a loan upon promissory 
notes, secured by a forged guaranty. 
Fletcher Savings & Trust Co. v. Fidelity & 
Deposit Co., Ind., 149 N. E. Rep. 105. 43 
B. L. J. 21. 


A man opened accounts in two banks under 
assumed names. He drew checks against 
these accounts, payable to himself by the 
name under which he was known at the 
plaintiff bank and deposited the checks in 
his account with the plaintiff. After he had 
withdrawn the amount of the checks they 
were returned for insufficient funds. It was 
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held that the checks were not forgeries with- 
in the meaning of “bankers blanket bond” 
indemnifying the plaintiff against loss 
through the payment of forged or raised 
ehecks. International Union Bank v. Na- 
tional Surety Co., 216 N. Y. Supp. 169. 43 
B. L. J. 663. 


The defendant company insured the plain- 
tiff against loss of securities in transit 
through the negligence of the plaintiff’s em- 
ployees. An employee of the plaintiff, sent 
to deliver securities with instructions to ob- 
tain a certified check, delivered the securi- 
ties and received a worthless check bearing 
an unsigned certification stamp. It was held 
that the bonds were not in transit at the 
time of the loss and that the loss was, there- 
fore, not covered. Underwood v. Globe In- 
demnity Co., 216 N. Y. Supp. 109. 43 B. L. 
J. 732. 


INTEREST 


§569. Time when interest starts to run. 


Where a note payable on demand makes 
no provision for interest, interest will be al- 
lowed thereon at the legal rate from the time 
when payment is demanded. Knight v. 
Barnwell, N. J., 130 Atl. Rep. 736. 43 B. 
L. J. 32. 


§574. Conflict of laws. 


Where notes made in Kentucky and pay- 
able in Tennessee are sued on in Kentucky, 
they are governed by the laws of Tennessee 
as to the validity of the provision for inter- 
est. Miller Bros. Co. v. Blackburn Coal Co., 
Ky., 279 S. W. Rep. 618. 43 B. L. J. 478. 


JOINT NOTES 


§577. Joint notes. 


Under the Negotiable Instruments Law, 
“Where an instrument containing the words 
‘I promise to pay’ is signed by two or more 
persons, they are deemed to be jointly and 
severally liable thereon.” Upon the death 
of one of the makers, the note can be en- 
forced against his estate. First Nat. Bank 
v. Dodd, Ore., 245 Pac. Rep. 503. 43 B. L. 
J. 656. 


Upon the death of one of the two joint 
makers of a note reading, “we promise to 
pay,” ete., the surviving maker becomes 
solely liable and the estate of the deceased 
maker cannot be held. First Nat. Bank v. 
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Knickerbocker, 214 N. Y. Supp. 465. 43 
B. L. J. 612. 


LABOR LAWS 


Application to banks. 


The Oklahoma statute, providing that no 
female shall be employed more than nine 
hours in any one day, nor more than fifty- 
four hours in any one week “in any manu- 
facturing, mechanical or mercantile estab- 
lishment,” etc., does not apply to banks. 
Ex parte Carson, Okla., 243 Pac. Rep. 260. 
43 B. L. J. 249. 


LEASES 


Cancellation of lease. 


A lease of real property by a bank from a 
mercantile company cannot be canceled by a 
receiver appointed for the bank merely be- 
cause three of the bank’s directors were also 
directors of the company, where it appears 
that the bank has previously been examined 
three times and the terms of the lease re- 
ported to the comptroller who made no ob- 
jection thereto. Caldwell v. Dean, 10 Fed. 
Rep. (2d) 299. 43 B. L. J. 491. 


LETTERS OF CREDIT 


§579. Letters of Credit. 


Where a letter of credit is irrevocable, the 
bank cannot refuse, upon the request of the 
party at whose instance the letter was is- 
sued, to pay a draft drawn by the party in 
whose favor it was issued. If the bank 
does pay the draft, it can recover the money 
from the party at whose request the letter 
was issued. First Wisconsin National Bank 
v. Forsyth Leather Co., Wis., 206 N. W. 
Rep. 843. 43 B. L. J. 252. 


Where a bank extends the maturity of a 
letter of credit on condition that the mer- 
chandise shall not be shipped before June, 
it may refuse to pay a draft against a 
shipment made in the previous February. 
United States Steel Products Co. v. Irving 
Bank-Columbia Trust Co., 9 Fed. Rep. (2d) 
230. 43 B. L. J. 269. 


The holder of a draft drawn against a 
letter of credit presented it to the drawee 
bank, the day after the letter expired. The 
failure to present the draft sooner was due 


to a delay in the mail and not to negligence 
on the part of the holder. The bank refused 
to honor the draft upon being so instructed 
by the defendant, the person at whose in- 
stance the letter was issued. It was held 
that he was liable to the holder of the draft. 
Under the circumstances, the delay in pre- 
sentment was excused and the defendant, by 
instructing the bank not to pay, induced the 
bank to break its contract. Second Na- 
tional Bank v. M. Samuel & Sons, Ine., 12 
Fed. Rep. (2d) 963. 43 B. L. J. 749. 


LIEN AND SET-OFF 


Bank’s Rights Against Depositor 


§588. Deposit by trustee. 


Where funds in which third persons have 
an interest are deposited in the individual 
name of the depositor in a bank which has 
neither actual notice nor notice of facts suf- 
ficient to put it on inquiry as to the true 
character of the deposit, the bank may ap- 
ply the deposit to the payment of the in- 
dividual debt of the depositor to the bank, 
and may do so whether or not it made any 
advances or otherwise changed its position 
on the faith of such deposit. In re Goll, 8 
Fed. Rep. (2d) 101. 43 B. L. J. 78. 


An insolvent, who had an account in the 
defendant bank and was indebted to the 
bank made an assignment of all his prop- 
erty for the benefit of creditors who should 
sign the agreement. None of the creditors 
signed the agreement, and consequently it 
was void as to them. The assignee opened 
an account in the defendant bank in his 
own name as trustee. Upon the insolvents 
being adjudicated bankrupt, it was held that 
the bank had the right to charge against the 
assignee’s account a note of the insolvents 
which it held. McPherson v. Citizens’ Trust 
& Savings Bank, 12 Fed. Rep. (2d) 526. 
43 B. L. J. 722. 


A commission company deposited.in the 
defendant bank funds which belonged to the 
plaintiff. The bank applied the deposit to 
the satisfaction of a past due note owing to 
it by the commission company. It was held 
that the bank was liable to the plaintiff for 
the amount of the check irrespective of 
whether it knew that the money deposited by 
the commission company constituted a trust 
fund. Gibbs v. Commercial & Savings Bank, 
S. D., 208 N. W. Rep. 779. 43 B. L. J. 878. 


ry 
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Securities wrongfully transferred to bank. 


The plaintiff was the owner of certain 
notes and her husband wrongfully trans- 
ferred them to a bank as collateral for his 
own debt. It was held, upon the insolvency 
of the bank, that the receiver could not set 
off against the notes a debt owing to the 
bank from the plaintiff and that the plain- 
tiff was entitled to possession of the notes. 
Litteer v. Harrell, Okla., 245 Pac. Rep. 990. 
43 B. L. J. 870. 


§601. Special deposits. 


Where money is deposited in a bank by 
several persons pending the determination of 
the ownership of the money, the bank, hav- 
ing knowledge of the facts, cannot apply 
money to the debt of one of the parties. 
Iselin v. Farrow, Okla., 242 Pac. Rep. 528. 
43 B. L. J. 237. 

1 


§612. Unmatured debt of bankrupt. 


A bank which holds promissory notes may, 
upon the insolvency of the maker, apply the 
maker’s deposit to the satisfaction of the 
notes, although the notes, have not matured. 
Feakes v. International Trust Co., 8 Fed. 
Rep. (2d) 668. 43 B. L. J. 369. 


Set-Off Against Insolvent Bank 


§621. Depositor’s right of set-off. 


A depositor in a bank may, after the bank 
has failed and gone into the hands of the 
bank commissioner for liquidation, set off 
his deposit in the bank against his note, held 
by the bank as collateral security for the 
debt of another party. Aab v. French, Mo., 
279 S. W. Rep. 435. 43 B. L. J. 455. 


§623. Right of indorser. 


Where a bank discounted a note in re- 
liance upon the payee’s agreement to keep 
on deposit until the note was paid a sum of 
money in excess of the amount of the note, 
and to permit the bank to charge the note 
to his account if the maker failed to pay it 
at maturity, and the payee had on deposit 
when the note matured an amount in excess 
of the amount of the note, it was held that 
a receiver subsequently appointed could not 
recover against either the maker or payee. 
Williams v. Coleman, N. C., 129 S. E. Rep. 
818. 43 B. L. J. 272. 


LOAN AND DISCOUNT 


§634. Loan to deceive bank examiner. 


The plaintiff bank indorsed a number of 
notes to the defendant bank without re- 
course, and the defendant credited the plain- 
tiff with the face value of the notes in a 
reserve account. The plaintiff authorized 
the defendant to charge the notes to the 
plaintiff’s account when they should become 
due. The purpose of the transaction was 
to give the plaintiff a fictitious reserve ac- 
eount. The plaintiff bank failed and this ac- 
tion was brought in its name for the amount 
of credit given. It was held that the trans- 
action was a loan with the notes as col- 
lateral, and not a purchase of the notes 
without recourse, and that the defendant had 
the right to charge:the notes against the 
account. Bon Homme County Bank v. Da- 
kota Nat. Bank, S. D., 208 N. W. Rep, 825. 
43 B. L. J. 800. 


LOTTERIES 


Lottery held unlawful. 


A thrift association devised a plan to sell 
25,000 tickets at $1 each and distribute in 
prizes $15,000 of the sum received. In all, 
4,082 of the purchasers of the tickets were 
to receive prizes, while 2,500 of them were 
to get their money back. The winners of the 
prizes were to be determined by votes cast 
by the ticket holders. It was held that the 
plan was a violation of the Oregon Lottery 
Law. National Thrift Association v. Crews, 
Ore., 241 Pac. Rep. 72. 43 B. L. J. 149. 


MAKER 


§635. Liability of maker. 

In an action on a note by a bank the 
maker defended on the ground that an of- 
ficer of the bank agreed that there should be 
substituted, in discharge of the note in 
question, the note of a corporation then 
being formed. It was held that the defense 
was insufficient where the officer denied the 
agreement and where the defendant ad- 
mitted that the substituted note was to be a 
good bankable note and where, at the time 
the bank demanded payment from the de- 
fendant, the corporation was insolvent. First 
National Bank v. Purcell, Pa., 131 Atl. Rep. 
239. 43 B. L. J. 214. 

The defense to an action against the 
maker of a note payable to a bank of which 
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he was a stockholder and indorsed by the 
payee to the plaintiff bank was that the 
transfer of the note was made pursuant to 
a contract for the consolidation of the two 
banks, and that such contract was beyond 
the powers of the banks. It was held that 
this defense would not defeat the action. 
Farmers’ & Merchants’ State Bank v. Rush, 
Minn., 205 N. W. Rep. 951. 43 B. L. J. 217. 


MATURITY 


§643. Construction of note with reference 
to time of maturity. 

A note contained a promise to pay “in 
monthly installments of $ thirty days from 
date each on the same day as the date 
hereof of the next succeeding months.” 
The words “thirty days from date” were 
written and the other words were printed. 
It was held that the note was payable in 
thirty days under the rule that where the 
written and printed parts are inconsistent, 
the written words will control. McReynolds 
v. Mortgage & Acceptance Corp., 13 Fed. 
Rep. (2d) 313. 43 B. L. J. 780. 


§647. Note payable on demand. 


A note payable on demand after date, and 
providing for interest from date, payable 
semi-annually, and for annual interest from 
maturity till demand, does not mature until 
demand is made, and the statute of limita- 
tions begins to run on the date demand for 
payment is made. Shapleigh Hardware Co. 
v. Spiro, Miss., 106 So. Rep. 209. 43 B. L. 
J. 312. 


MORTGAGES 


§684. Renewal of notes secured by chattel 
mortgages. 

Where a person delivers to a bank a note 
secured by a chattel mortgage and subse- 
quently gives a renewal note, the mortgage 
stands as security for the renewal note. In 
this case, a new mortgage was given with the 
renewal note but this mortgage was never 
placed on record and the original mortgage 
was never satisfied or released of record. 
Walker v. Farmers’ Bank, Idaho, 238 Pac. 
Rep. 968. 43 B. L. J. 383. 


NATIONAL BANKS 


§702. Powers of national banks generally. 


A national bank held a mortgage on a 
crop of wheat, the owner of which wheat was 


indebted to the plaintiffs. The bank agreed 
that if the plaintiffs would extend credit to 
the crop owners, the bank would pay them 
out of the first moneys received under its 
mortgage. Instead of doing this, the bank 
applied the moneys received to other pur- 
poses. It was held that the agreement was 
within the powers of the bank and that it 
was liable to the plaintiffs. Guth v. First 
National Bank, Wash., 242 Pac. Rep. 42. 43 
B. L. J. 193. 


NEGLIGENCE 


§724. Liability for negligence. 

The plaintiff sent rings to the defendant 
bank at the bank’s request so that the latter 
might show them to certain interested cus- 
tomers. The bank returned the rings by 
parcels post, there being no express or rail- 
way office in the town where the bank was 
located. It was held that the bank was not 
liable for the loss of the rings in the mail. 
Shuttles Bros. & Lewis v. Woodson State 
Bank, Tex., 277 S. W. Rep. 708. 43 B. L. J. 
275. 


A bank which furnishes false information 
to the drawee of a draft, though it is not 
aware that the information is false, will be 
liable to the drawee where the latter pays 
the draft in reliance upon the information 
given. Archibald & Lewis Co. v. Banque 
Internationale de Commerce, 214 N. Y. Supp. 
366. 43 B. L. J. 333. 


NEGOTIABLE INSTRUMENTS 


Articles on the law of negotiable instru- 
ments. 43 B. L. J. 841, 923. 


NEGOTIABILITY 
§730. Stipulations destroying negotiability. 


A note which, by its terms, is transfer- 
able only when a certificate of stock is at- 
tached is non-negotiable. Mason v. Flowers, 
Fla., 107 So. Rep. 334. 43 B. L. J. 822. 


§731. Stipulations not affecting negotia- 
bility. 

A note is not rendered non-negotiable by 
a provision that the note shall not bear in- 
terest if paid when due. Commercial Credit 
Co. v. Nissen, 8. D., 207 N. W. Rep. 61. 43 
B. L. J. 558. 


= 
_| 


THE BANKING 


The negotiability of a promissory note is 


“not affected by the fact that it is indorsed 


without recourse. Commercial Credit Co. v. 
Ward & Son Auto Co., Ala., 109 So. Rep. 
576. 43 B. L. J. 863. 


§737. Instruments referring to contract. 


The negotiability of a note is not affected 
by a recital that the note was given in ac- 
cordance with the terms of a conditional 
sales agreement between the payee and the 
maker. Old Colony Trust Co. v. Stumpel, 
213 N. Y. Supp. 536. 43 B. L. J. 644. 


A note bearing the words, “subject to 
terms of contract,” is non-negotiable. Ver- 
ner v. White, Ala., 108 So. Rep. 369. 43 
B. L. J. 785. 


A note is rendered non-negotiable by a 
stipulation printed on the back to the effect 
that the note is “subject to the terms of a 
conditional sales agreement executed by the 
maker thereof upon this date.” Old Colony 
Trust Co. v. Stumpel, 213 N. Y. Supp. 536. 
43 B. L. J. 644. 


§742. Instrument must be unconditional. 


A temporary certificate issued by bankers 
providing that the bearer will receive a bond 
of the kingdom of Belgium upon the de- 
livery of the bonds to the bankers in defini- 
tive form and upon surrender of the certi- 
ficate, is non-negotiable and, if stolen, can- 
not be enforced even by a holder in due 
course. President and Directors of Manhat- 
tan Co. v. Morgan, N. Y., 150 N. E. Rep. 
594. 43 B. L. J. 413. 


§745. Provision for attorney’s fees or cost 
of collection. 


A promissory note is not rendered non- 
negotiable by a provision for attorney’s fees 
in case the note is not paid at maturity. 
Commercial Credit Co. v. Nissen, S. D., 207 
N. W. Rep. 61. 43 B. L. J. 558. 


§750. Instrument must be certain as to time 
of payment. 


A promissory note payable upon the settle- 
ment of an estate is not payable at a fixed 
or determinable future time and is not, 
therefore, negotiable, even though a statute 
requires estates to be settled within three 
years. Scott v. Dagel, Iowa, 205 N. W. Rep. 
859. 43 B. L. J. 87. 
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§767. Effect of omission of 


stamps. 


revenue 


The omission of a revenue stamp from a 
note does not invalidate it or affect its ne- 
gotiability. Bank of High Hill v. Rockey, 
Mo., 277 S. W. Rep. 573. 43 B. L. J. 242. 


NON-NEGOTIABLE PAPER 


§771. Non-negotiable paper. 


A person to whom a non-negotiable note 
given to an insurance company in payment 
for an insurance premium is assigned after 
maturity may maintain an action for the 
collection of the note even though it con- 
tains a stipulation that it is not transfer- 
able. Casten v. Windett, Kans., 240 Pace. 
Rep. 398. 43 B. L. J. 373. 


NOTICE OF DISHONOR 


§801. Persons entitled to notice. 


An accommodation indorser is discharged 
by a failure to give him notice of dishonor. 
H. H. Dickinson Co. v. Hickey, Mich., 209 
N. W. Rep. 848. 43 B. L. J. 673. 


§834. Diligence in locating indorser. 


A notary, holding a note for protest, went 
to the maker’s office and found that he was 
out. Without making inquiry as to the resi- 
dence of the indorser, he looked in the city 
and telephone directories and, not finding 
the indorser’s name, sent a notice of dis- 
honor to him, addressed to the maker’s of- 
fice. The notice was not received by the 
indorser. It was held that the notary had 
not exercised reasonable diligence and that 
the indorser was discharged. Bost v. Rexine 
Co., 8 Fed. Rep. (2d) 795. 43 B. L. J. 290. 


§851. Waiver of notice. 


The indorser of a series of notes maturing 
at different times obtained an extension of 
the first note. The second note became due 
before the first one was due under the exten- 
sion contract. The maker failed to pay the 
second note, and, under an accelerating 
zlause of a deed of trust given to secure the 
payment of the notes, all the notes were 
declared due at once. It was held that the 
indorser was released from liability by the 
holder’s failure to present the notes to the 
maker for payment and give notice to the 
indorser. The indorser’s act in obtaining an 
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extension of the first note did not waive pre- 
sentment and notice. Skinner v. Mahoney, 
Miss., 106 So. Rep. 211. 43 B. L. J. 307. 


The plaintiff purchased from the defend- 
ant company notes of another corporation, 
which notes the defendant company in- 
dorsed. As the plaintiff did not wish the 
maker corporation to know of the transfer 
it was arranged that the defendant should 
make collections on the notes for the plain- 
tiff. The maker failed and the plaintiff did 
not serve notice of dishonor upon the de- 
fendant company. It was held that the fail- 
ure to give notice to the defendant dis- 
charged the latter from liability. The ar- 
rangement for the collection of the notes did 
not constitute a waiver of presentment and 
notice of dishonor. Foster v. Johnson Auto- 
matic Sealer Co., Mich., 207 N. W. Rep. 877. 
43 B. L. J. 548. 


Where, after the maturity of a note, an 
indorser requests an extension of time, in no 
way indicating that he regards himself as 
released from liability because of the lack 
of notice of dishonor, the holder’s failure to 
give notice will be deemed to have been 
waived. Inge v. Bryant, Va.,°130 S. E. Rep. 
773. 43 B. L. J. 569. 


OFFICERS OF BANKS 


§857. Authority of president. 

An agreement by the president of a bank 
that the indorser of a note discounted by the 
bank shall not be liable in the event of the 
maker’s default, is illegal and unenforceable. 
Beers v. Broad & Market National Bank, N. 
J., 131 Atl. Rep. 105. 43 B. L. J. 233. 


§863. Personal liability of president. 

The plaintiff bank made loans to the son 
of the bank’s president upon the latter’s as- 
surance that he stood back of the notes and 
would see that they were- paid. In an action 
by the bank against the president, it was 
held that the defendant was liable for the 
reason that the loss to the bank resulted di- 
rectly from a breach of the trust imposed 
in the defendant by reason of his office and 
relationship to the bank. Farmers’ Sav. 
Bank v. Kaufmann, Iowa, 207 N. W. Rep. 
764, 43 B. L. J. 544. 


While the defendant was president of the 
plaintiff bank, two notes indorsed by him 
became due. Without consulting any other 
officer of the bank he paid to the bank in 


LAW JOURNAL 


eash one-half of the aggregate sum of the 
two notes, and took from the maker a new 
note for the other half, which note he did not 
indorse. It was held that the bank was en- 
titled to revive the original notes to hold the 
defendant liable. Bish v. First National 
Bank, Colo., 241 Pac. Rep. 537. 43 B. L. J. 
316. 


§866. Liability of bank for acts of presi- 
dent. 


Where the president of a bank, acting as 
a private individual in a transaction in 
which the bank was not involved, received 
from a depositor money to be used in the 
purchase of a certain farm, which money 
was deposited in the bank in the presi- 
dent’s name, and the president appropriated 
the money to his own use, the bank was held 
not responsible. In such a ease, the presi- 
dent is acting not as an officer of the bank 
but in his individual capacity. Leach v. 
People’s Savings Bank, Iowa, 205 N. W. 
Rep. 790. 43 B. L. J. 11. 


The holder of a note sent it for collection 
with the collateral seeuring it, to the bank 
of which the maker was president. The 
bank permitted the collateral to get into the 
maker’s possession without collecting the 
note. It was held that the bank was li- 
able to the holder. Bank of Italy v. Sierra 
Valley Bank, Cal., 248 Pac. Rep. 770. 43 
B. L. J. 831. 


A bank is not liable for the misappropri- 
ation by its president of securities belong- 
ing to a customer unless the facts are 
known to the directors and acquiesced in 
by them or unless they had reason to suspect 
the integrity of the president; but where 
the president pretends to purchase securities 
for a customer and appropriates the pur- 
chase money, the bank may be held liable if 
the president acted within the apparent 
scope of his authority. Weissburg v. 
People’s State Bank, Pa., 131 Atl. Rep. 181. 
43 B. L. J. 220. 


§867. Liability of bank for acts of vice- 
president. 


A bank is not liable on a note which is 
payable to and indorsed in the name of one 
who is the vice-president and managing of- 
ficer of the bank. Norfolk Nat. Bank v, 
First Nat. Bank, Nebr., 208 N. W. Rep. 624. 
43 B. L. J. 614. 
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The vice-president and manager of a 
branch office of a bank has no authority to 
agree with the indorser of a note discounted 
at the main office that the indorser shall not 
be liable on the note and, where it appeared 
that the officers of the bank who handled the 
discount had no knowledge of the agreement, 
it was held that it was not binding upon the 
bank. Chelsea Exchange Bank v. La Hiff, 
212 N. Y. Supp. 165. 43 B. L. J. 3. 


§868. Authority of cashier. 


The cashier of a bank has authority to 
agree with one of the bank’s depositors that, 
if the latter will remove his securities from 
a safe deposit box to the bank’s safe for 
safekeeping, the securities will be protected 
by insurance. Blomberg v. State Bank, 
Kans., 241 Pac. Rep. 242. 43 B. L. J. 86. 


A bank cashier has no authority to guar- 
antee payment for stone sold and delivered 
to a contractor, even though the stone is in- 
tended for use in a new building, which the 
bank contemplates erecting. Indiana Quar- 
ries Co. v. Angier Bank & Trust Co., N. C., 
129 S. E. Rep. 619. 43 B. L. J. 339. 


§883. Liability of bank for cashier’s act. 


The plaintiff authorized the cashier of the 
defendant bank to loan out his money for 
him.. Acting upon this authority, the 
cashier loaned $3,000 to Brooks, a local 
grain dealer. It appeared that, while 
Brook’s credit was good his account at the 
defendant bank was frequently overdrawn 
and was overdrawn at the time of the loan. 
The plaintiff had knowledge of the loan 
shortly after it was made but made no 
protest against it until Brooks subsequently 
went into bankruptcy. It was held that the 
bank was free from liability. Morgan v. 
City National Bank, Tex., 277 S. W. Rep. 
403. 43 B. L. J. 141. 


In an action by a bank against the in- 


dorsers of notes discounted by the bank it 
was held that the bank was not bound by 
a promise of its cashier to obtain security 
for the benefit of the accommodation in- 
dorsers in the absence of evidence showing 
either that the cashier had authority to make 
the promise or that the promise was sub- 
sequently ratified. Lehigh Valley National 
Bank v. Rapp, Pa., 132 Atl. Rep. 716. 43 
B. L. J. 731. 


Where a bond, left with a bank for safe- 
keeping, is stolen by the bank’s cashier, the 
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bank is not responsible provided it used 
proper diligence in selecting the cashier. 
But, if the cashier is the manager and chief 
executive of the bank, in sole control of its 
affairs, the bank is liable. In similar cir- 
cumstances, the bank will be liable for 
funds delivered by the depositor to the 
cashier for the purpose of buying bonds, if 
the cashier absconds with the money or 
bonds. Miller v. Viola State Bank, Kans., 
246 Pac. Rep. 517. 43 B. L. J. 889. 


A bank is not liable for statements of its 
cashier with reference to the value of cor- 
porate stock where the cashier is not au- 
thorized to give advice on the value of 
securities, even though the proceeds of the 
sale of the stock are applied upon obligations 
which the corporation owes the bank. Lemke 
v. First National Bank, Wis., 208 N. W. 
Rep. 946. 43 B. L. J. 497. 


The cashier of the defendant bank was 
also the treasurer of the plaintiff company. 
His account with the bank and that of his 
brother became heavily overdrawn. In order 
to pay these overdrafts he transferred funds 
from the plaintiff’s account to the accounts 
of himself and his brother. It was held that 
the plaintiff could recover the amount from 
the bank. Knobley Mountain Orchard Co. 
v. People’s Bank, W. Va., 129 S. E. Rep. 
474, 43 B. L. J. 135. 


§903. Liability of directors generally. 


A depositor of an insolvent bank has no 
cause of action against the directors for 
damages for loss of a deposit caused by the 
insolvency of the bank, where the insolvency 
is the result of the failure or neglect of. the 
directors to perform the duties of their office; 
unless the depositor has suffered a wrong 
distinct from that suffered by other credi- 
tors. Douglas v. Dawson, N. C. 130 8S. E. 
Rep. 195. 43 B. L. J. 170. 


While the directors and officers of an in- 
solvent bank may be liable to the bank for 
negligent acts on their part which caused 
the insolvency, they cannot be held liable in 
an action brought against them by the de- 
positors. Allen v. Cochran, La., 107 So. 
Rep. 292. 43 B. L. J. 815. 


§918. Notice to officers as notice to bank. 


Though an officer of a bank acts in a 
transaction in his own interest and adversely 
to the interests of the bank, the bank will be 
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chargeable with the officer’s knowledge of 
the fraud in the transaction, where it ap- 
pears that the officer was the sole representa- 
tive of the bank in the matter. Hughes v. 
Riggs Bank, Ariz., 239 Pac. Rep. 297. 43 
B. L. J. 10. 


OVERDRAFTS 
§925. Overdraft check deposited in drawee 
bank. 


Where an overdraft check is deposited in 
a drawee bank and the bank gives uncon- 
ditional credit for the amount, the bank 
cannot revoke the credit upon discovering 
the overdraft. Gruber v. Bank of America, 
215 N. Y. Supp. 222, 43 B. L. J. 337. 


§926. Agreement permitting check to be 
charged back. 


Where the holder of a check deposits it in 
a drawee bank and is given credit for the 
amount, the bank cannot charge the check 
back against the depositor’s account upon 
discovering that it is an overdraft. But if 
the depositor is informed at the time of 
making the deposit that the check is drawn 
against insufficient funds and will be charged 
back if not made good, the bank may sub- 
sequently charge the check back if funds are 
not deposited by the drawer to meet it. 
Black Mountain Bank v. Kelly, Ky., 280 S. 
W. Rep. 461. 43 B. L. J. 406. 


§939. Rights of bank where account over- 
drawn by agent. 

An agent authorized to purchase goods on 
behalf of his principal has no implied au- 
thority to open a bank account in the prin- 
cipal’s name and to overdraw the account. 
And in such event, the principal will not be 
responsible to the bank for the agent’s over- 
draft. Haskins v. Anderson, Pa., 131 Atl. 
Rep. 272. 43 B. L. J. 210. 

§952. Criminal liability. 

The Vermont statute, making a person, 
issuing a check against insufficient funds, 
subject to arrest, does not apply to a post- 


dated check. Lovell v. Eaton, Vt., 133 Atl. 
Rep. 742. 43 B. L. J. 584. 


PARTNERSHIP 


§968. Liability upon dissolution. 


Where an individual having the same 
name as a partnership signs promissory 
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notes as maker after the dissolution of the 
partnership the presumption is that they are 
his obligations and not the obligations of 
the partnership. Citizens National Bank v. 
Jennings, Ga., 134 8. E. Rep. 114. 43 B. 
L. J. 894. 


PAYEE 


§978. Construction of instrument as to 
payee. 

Where a promissory note is made payable 
to the vice-president of a national bank and 
indorsed by him, the holder cannot charge 
the national bank with liability on the in- 
dorsement, even though it is the custom of 
the bank to transact its business in the name 
of the vice-president, and the money for 
which the note is given is loaned to the 
maker by the bank and the note is payable 
at the bank. Norfolk National Bank v. 
First National Bank, Neb. 210 N. W. Rep. 
101. 43 B. L. J. 751. 


PAYMENT 


§985. Payment before maturity without 
taking up instrument. 

Where the maker of a note pays it to the 
payee without taking it up he ean be held 
liable thereon to a bank to which the payee 
delivered the note prior to maturity as se- 
curity. Wyomjng County Bank v. Nichols, 
W. Va., 133 S. E. Rep. 129. 43 B. L. J. 658. 


§997. Payment of checks. 

Where the drawer of a check went into 
the hands of a receiver prior to the pre- 
sentment of the check and the payee, al- 
though he knew of such fact and had notice 
that the check would not be paid, neverthe- 
less presented and collected the check, the 
drawee bank was entitled to recover the 
amount back from the payee. Bankers Trust 
Co. v. United States Register Co., Iowa, 205 
N. W. Rep. 838. 43 B. L. J. 83. 


§1013. Checks signed by agent. 


In an action by a depositor to recover the 
amount claimed by him to be on deposit, 
where the bank shows that it has paid checks 
signed in the name of the depositor by an 
agent, it is incumbent upon the bank to 
show that the controverted checks were 
proper charges against the depositor’s ac- 
count. Boney v. Bank of Rose Hill, N. C., 
129 S. E. Rep. 583. 43 B. L. J. 35. 
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Where the treasurer of a club is authorized 
to sign checks against the club’s account, the 
bank is not guilty of negligence in paying 
his checks drawn to the order of “cash” and 
is not liable to the club where the treasurer 
fails to account for the proceeds. Broadway 
Boxing Club v. Bushwick National Bank, 
216 N. Y. Supp. 713. 43 B. L. J. 797. 


Where a depositor claims that checks 
signed in his name by another were signed 
without authority, he must repudiate the 
checks promptly and definitely or the drawee 
bank will be protected in paying them. 
Smith v. Jones County State Bank, S. D., 
208 N. W. Rep. 590. 43 B. L. J. 503. 


§1016. Bank’s liability for refusing de- 
positor’s check. 


In an action by a depositor against his 
bank to recover damages for the bank’s re- 
fusal to honor his checks, it is improper to 
admit evidence that the plaintiff had been 
refused loans by other banks and that other 
parties had refused credit to him, without 
showing that such refusals were caused or 
influenced by the defendant’s dishonor of the 
plaintiff’s checks. Meinhart v. Farmers’ 
State Bank, Kans., 239 Pac. Rep. 769. 43 
B. L. J. 46. 


§1020. Liability where drawer arrested. 


Under the laws of Missouri (§11779, R. S., 
Mo. 1919) a bank which, through error, re- 
fuses to honor a check drawn upon it, is not 
liable to the depositor for damages because 
the payee subsequently causes the depositor’s 
arrest. Waggoner v. Bank of Bernie, Mo., 
281 8S. W. Rep. 180. 43 B. L. J. 804. 


§1022. Amount of damages recoverable 


Before starting on a trip, the plaintiff 
left with the defendant bank five notes for 
$1,000 each, and the defendant agreed that 
the plaintiff should have a eredit of $5,000 
with the bank, against which he could check 
at his convenience. Subsequently, the bank 
refused to honor the plaintiff’s checks. It 
was held that the plaintiff was entitled to 
damages in the sum of $700 for loss of ex- 
penses and $1,000 for humiliation and mental 
suffering. Westesen v. Olathe State Bank, 
Colo. 240 Pac. Rep. 689. 43 B. L. J. 58. 


§1025. Agreement to honor checks. 


Where a bank agrees with a depositor to 
honor certain checks it will be liable to the 
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holder of one of the checks even though the 
account is overdrawn at the time of present- 
ment. Webster v. First State Bank, S. D., 
208 N. W. Rep. 774. 43 B. L. J. 882. 


An agreement by a bank to pay checks 
drawn by a certain person cannot be en- 
forced against the bank by one who is not 
a party to the agreement. Witzman v. Lie- 
berg, Minn., 205 N. W. Rep. 257. 43 B. L. 
J. 371, 


§1026. Check as payment. 

Where the payee of a check receives the 
drawee’s draft in payment and the draft is 
dishonored because of the failure of the 
issuing bank, the debt for which the check 
was given will be regarded as paid. It is 
the duty of the holder of a check to collect 
it in cash. First National Bank v. Stockton, 
Okla., 245 Pac. Rep. 638. 43 B. L. J. 501. 


§1032. Check “in full” of liquidated claim. 


The purchaser of shoes. sent the seller a 
check for 10 per cent. less than the purchase 
price, claiming that the shoes were of poor 
quality. On the check was a statement to 
the effect that it was given in full payment 
of the purchase price. The seller cashed the 
check. It was held that the seller was never- 
theless entitled to recover the balance due 
on the purchase price. Moss v. Goldstein, 
Mass., 150 N. E. Rep. 91. 43 B. L. J. 542. 


§1033. Check “in full” of disputed claim. 

Where a check is tendered and received in 
full payment of a claim, the amount of which 
is in dispute, the indebtedness is regarded 
as paid. Sinclair Refining Co. v. Unadilla 
Motor & Supply Co., 213 N. Y. Supp. 81. 
43 B. L. J. 250. 


PLEDGE AND COLLATERAL 


§1039. Validity of pledge. 

Under section 8984 of the South Dakota 
Revised Code of 1919, as amended by 
Chapter 124 of the Session Laws of 1919, 
the pledging of a bank’s assets to secure a 
deposit of city funds is illegal and void, and 
whether the bank is solvent or insolvent at 
the time the pledge is made is immaterial. 
Horning v. Toohey, S. D. 207 N. W. Rep. 
462. 43 B. L. J. 445. 


§1048. Creditor not required to exhaust 
collateral. 


Where a bank loaned money on a note and 
took an assignment of a debt from the bor- 
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rower, it was held that the bank could en- 
force the note without first endeavoring to 
collect the assigned debt since the assign- 
ment was not signed by the bank and did not 
by its terms obligate the bank to refrain 
from collecting the note. First National 
Bank v. Wessel, Mo., 279 S. W. Rep. 175. 
43 B. L. J. 712. 


PRESENTMENT FOR PAYMENT 


Article on presentment of checks for pay- 
ment. 43 B. L. J. 591, 675, 759. 


§1057. To whom presentment made. 


Where a check is wrongfully altered as to 
the drawee’s name, presentment by the holder 
to the bank whose name is substituted is 
sufficient to charge the drawer with liability. 
Sweeney Drilling Co. v. Adams & Co., Tex., 
284 S. W. Rep. 337. 43 B. L. J. 725. 


§1071. Time of presentment of certified 
check. 


So far as the liability of the drawee bank 
is concerned, a certified check may be pre- 
sented at any time within the period fixed 
by the statute of limitations. Bulliet v. 
Allegheny Trust Co., Pa., 131 Atl. Rep. 471. 
43 B. L. J. 101. 


§1077. Circuitous routing of checks. 


Though the payee of a check resided in a 
town where the drawee bank was located, he 
* mailed it to a bank in a town 200 miles dis- 
tant. The drawee bank failed four days 
after the delivery of the check to the payee 
and before presentment. It was held that 
the drawer was discharged from liability. 
Northern Lumber Co. v. Clausen, Iowa, 208 
N. W. Rep. 72. 43 B. L. J. 433. 


The holder of a check mailed it to a bank 
which sent it forward for collection over a 
circuitous route. It was presented to the 
drawee five days later which was two days 
after the drawee’s failure. It was held that 
the presentment was in time to charge the 
drawer with liability even though the check 
could have been presented prior to the 
drawee’s failure had it been sent direct. 
Maronde v. Vollenweider, Mo., 279 S. W. 
Rep. 774. 43 B. L. J. 335, 351. 


§1081. Effect of delay in presentment of 
check. 

Where the holder of a check delays pre- 

sentment to the drawee bank beyond a rea- 
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sonable time, the drawer is discharged from 
liability. but only to the extent of the loss 
eaused by the delay. Farmers Oil & Gas 
Co. v. Betts, S. D., 208 N. W. Rep. 402. 43 
B. L. J. 414. 


Where the holder of a check does not 
present it within a reasonable time and the 
drawee bank fails before the check is pre- 
sented, the drawer of the check will be dis- 
charged from liability thereon. Koch v. 
Sanford Loan & Realty Co., Mo., 286 S. W. 
Rep. 732. 43 B. L. J. 826. 


The defendant bank issued checks drawn 
against a bank in Rome, Italy. The defend- 
ant bank had no balance with the Rome bank 
but deposited funds with a banking firm in 
New York which did have an account with 
the Rome bank and the New York firm 
notified the Rome bank to pay the checks 
upon presentment and debit the firm’s ac- 
count. Before the checks were presented, 
the New York firm failed. It was held that 
the defendant was still liable on the checks 
although the checks were not presented with- 
in a reasonable time. Farrari v. First Na- 
tional Bank, 216 N. Y. Supp. 280. 43 B. 
L. J. 597. 


The drawer of a check is discharged from 
liability where the holder delays for an un- 
reasonable time in presenting the check to 
the drawee, even though the check is drawn 
against insufficient funds, if it appears fur- 
ther that there was an agreement between 
the drawer and the bank that the check 
would be paid upon presentment. Knauss v. 
Aleck, Iowa, 209 N. W. Rep. 444. 43 B. L. 
J. 683. 


The rule that, where the payee of a check 
delays for an unreasonable time in present- 
ing it, the drawer will be discharged from 
liability to the extent of any loss caused by 
the delay, does not apply to a check given 
in payment of taxes. Taxes are payable in 
money only. Where the tax is paid by check 
and the drawee bank fails before the check 
is collected, the tax payer is still liable for 
the tax. Moritz v. Nicholson, Miss., 106 So. 
Rep. 762. 43 B. L. J. 632. 


PROTEST 


§1092. Necessity for protest. 

The plaintiff purchased a draft on a bank 
in Washington from the defendant express 
company. It was held that the plaintiff 
could not thereafter hold the express com- 
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pany liable as drawer for the amount which 
he paid without showing that the draft had 
been presented for payment, protested and 
notice of protest sent to the company. 
Auerbach v. Barrett, 212 N. Y. Supp. 141. 
43 B. L. J. 52. 


RENEWALS AND EXTENSIONS 
See $462. 


§1108. Renewals and Extensions. 


The words “renewal until paid,’ when used 
in a note, do not mean that the note may 
be renewed an indefinite number of times at 
the maker’s option, payment must be made 
after one renewal. Byerly v. Randolph, N. 
J. 133 Atl. Rep. 40. 43 B. L. J. 786. 


“Where a note is given merely in renewal 
of another note and not in payment, the re- 
newal does not extinguish the original debt 
nor in any way change the debt except by 
postponing the time for payment; and as a 
general rule the holder is entitled to the 
same rights and remedies as if he was pro- 
ceeding on the original note.” Citizens’ 
Bank v. Gaines, Mo., 278 S. W. Rep. 784. 
43 B. L. J. 325. 


SAFE DEPOSIT COMPANIES 
See $339. 


SIGNATURE 


§1130. Signature on corporate check. 


During a period of five years a bank paid 
checks drawn against a corporation account, 
signed by the secretary, but not counter- 
signed by the superintendent, as required 
by the by-laws. During the period men- 
tioned the book was balanced 27 times, but 
the secretary had sole charge of the account 
and was able to conceal the fact that im- 
proper checks were being issued. During 
that period there was no audit of the com- 
pany’s books. It was held that the company 
was estopped to deny the authority of the 
secretary to draw and collect the checks and 
that the bank was not liable to the company. 
Calvin Coal Co. v. First National Bank, 
Tex., 286 S. W. Rep. 901. 43 B. L. J. 855. 


STATUTE OF FRAUDS 


Liability under statute. 


A father is not liable on his verbal promise 
to pay his son’s notes since, under the statute 
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of frauds, an agreement to answer for the 
debt of another must be in writing. Iowa 
County Bank v. Graver, Wisc., 206 N. W. 
Rep. 835. 43 B. L. J. 168. 


STATUTE OF LIMITATIONS 


§1142. Action on demand note. 


An instrument which reads that the 
signer has “borrowed in cash” a certain 
sum “which is subject to and payable on 
demand” is a promissory note payable on 
‘demand, and the six year statute of limita- 
tions starts to run against it from the date of 
the instrument. In re Nellis’ Will, 214 N. Y. 
Supp. 379. 43 B. L. J. 489. 


§1143. Note payable on demand after date. 
See §647. 


§1147. Action to recover payment on 
forged instrument. 

After a draft had been paid it was dis- 
covered that the payee’s indorsement had 
been forged and the drawee was compelled to 
pay the amount to the payee. Seven years 
later, the drawee suet a subsequent indorser 
and it was held that the action was one on 
a writing for the payment of money, which 
under the Missouri statutes may be brought 
within ten years. Home Insurance Co. v. 
Mercantile Trust Co., Mo., 284 S. W. Rep. 
834. 43 B. L. J. 838. 


STOCK AND STOCKHOLDERS 
§1172. Voting. 


A voting trust agreement among the stock- 
holders of a bank is valid in New York if 
entered into prior to March 12, 1925. On 
that date, the amendment to $50 of the Stock 
Corporation Law, making such agreement 
unlawful, went into effect. National Liberty 
Insurance Co. v. Bank of America, 217 N. Y. 
Supp. 67, reversing 214 N. Y. Supp. 643. 
43 B. L. J. 175. 


§1185. Statutory liability in general of 
stockholders to creditors. 

Under a statute making the stockholders 
of a bank liable for the debts of the bank to 
the extent of the par value of their stock 
in addition to the amount invested in such 
stock, the liability is not discharged by pay- 
ments of assessments to repair the bank’s 
capital. Citizens’ Bank v. Needham, Kans., 
244 Pac. Rep. 7. 43 B. L. J. 417. 
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The statutory liability of a stockholder is 
not affected by the fact that the depositors 
accepted an offer to buy the assets of the 
bank exclusive of certain notes and of “the 
superadded stockholders’ liability” and waive 
50 per cent. of their claims against the 
bank, retaining their proportionate interests 
in the proceeds of the excepted assets. 
Murray v. Sill, 7 Fed. Rep. (2d) 589. 43 
B. L. J. 147. 


§1192. Where transfer not recorded. 

Ten shares of stock were loaned to the de- 
fendant to enable him to qualify as a di- 
rector of a bank. The certificate was issued 
in his name, and he immediately indorsed it 
and delivered it to the real owner. He 
subsequently resigned. The certificate, how- 
ever, remained in his name until the failure 
of the bank. It was held that he was sub- 
ject to the stockholder’s statutory liability in 
favor of the bank’s creditors. Ozment v. 
Porter, N. Mex. 241 Pac. Rep. 1025. 43 
B. L. J. 93. 


Where the owner of stock in a state bank, 
within one year prior’to the insolvency of the 
bank, sells and delivers the stock to an- 
other, and the stock is not transferred on 
the books of the bank, the original owner, 
as the record stockholder, and the purchaser, 
as the actual owner of the stock, are jointly 
liable for the par value of the stock in an 
action by the bank examiner under sections 
4122 and 4177, C. O. S. 1921. Board v. 
State ex rel. Walcott, Okla., 242 Pac. Rep. 
522. 43 B. L. J. 229. 


§1194. Pledgee held liable. 

Where the pledgee of shares of bank stock 
pérmits the certificate to be issued in his 
name and to stand in his name on the bank’s 
books for two years, he will be subject to 
statutory stockholders’ liability upon the 
failure of the bank. Shaw v. State ex rel 
Mothersead, Okla., 241 Pac. Rep. 747. 43 
B. L. J. 285. 


§1195. Liability of bank or other corpora- 
tion as stockholder. 


A national bank cannot acquire stock in 
another corporation for speculation or in- 
vestment. And its lack of authority in this 
respect is a valid defense to an action 
against it to enforce the stockholders’ statu- 
tory liability. A national bank may, how- 
ever, hold stock of another corporation, in- 
eluding stock of a state bank, as security 
*or a debt. In the present case it was held 


that a national bank holding stock of a 
state bank as security for a debt was not 
subject to the stockholders’ individual lia- 
bility provided for in the statutes of Texas. 
Chapman vy. First National Bank, Tex., 285 
S. W. Rep. 1118. 43 B. L. J. 944. 


STOPPING PAYMENT 


Right to stop payment. 

The drawer of a check is entitled to stop 
payment of it. Stadtmauer v. Lukin, 213 
N. Y. Supp. 33. 43 B. L. J. 400. 


§1208. Stopping payment of certified 
check. 

Defenses which the drawer may have 
against the payee of a check are not avail- 
able to the drawee bank where the check has 
been certified. This case holds in effect that 
the drawer of a check cannot stop payment 
after it has been certified. Bulliet v. Alleg- 
heny Trust Co., Pa., 131 Atl. Rep. 471. 43 
B. L. J. 101. 


§1212. Effect of stopping payment. 

The drawer of a check has a right to stop 
payment of it so far as the drawee bank is 
concerned. But the drawer remains liable 
on the check to the payee, provided the 
drawer has no defense available against the 
payee. Bond v. Crugg, Okla., 242 Pac. Rep. 
559. 43 B. L. J. 280. 


§1213. Liability of bank paying stopped 
check, 


A drawee bank which pays a check after 
the drawer has directed it not to pay is lia- 
ble to the drawer for the amount and the 
drawer need not allege or prove that he was 
damaged by the payment. Hiroshima v. 
Bank of Italy, Cal., 248 Pac. Rep. 947. 43 
B. L. J. 920. 


§1214. Right of bank to recover money 
paid on stopped check. 

Where a bank, through mistake, pays a 
check drawn upon it after the drawer has 
directed it to stop payment, it will not be 
allowed to recover the amount from the 
person to whom the check was paid. Miller 
v. Chatham & Phenix National Bank, 214 
N. Y. Supp. 76. 43 B. L. J. 357. 


SURETIES 
§1221. Rights and liabilities of sureties in 
general. 
One who signed a promissory note as 
surety is liable to the payee although the 
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signature of one or more of the persons pur- 
porting to be liable on the note is forged 
and though the surety signed in the belief 
that the signatures were genuine where it 
appears that the payee received the note 
without notice of the forgery. Morris Plan 
Co. v. Adler, 213 N. Y. Supp. 227. 43 B. L. 
J. 481, 


One who agrees to sign a note as surety 
fulfills his agreement by placing his name on 
the back of the note with a waiver of notice 
of dishonor. Roberts v. Byars, Ky., 276 S. 
W. Rep. 839. 43 B. L. J. 106. 

‘ 
§1224. Release of surety. 


An extension of time granted by the payee 
of a note to the maker, without the knowl- 
edge or consent of the sureties, releases the 
sureties from liability. Where a person 
signs a promissory note, apparently as 
maker, parol evidence is admissible to show 
that he is intended to be liable as a surety. 
Newkirk v. Hays, Mo., 275 S. W. Rep. 964. 
43 B. L. J. 202. 


TAXATION 


§1250. Savings banks. 

In view of the Indiana statute, (§107, 108, 
Act of 1919) expressly delegating to the 
County Board of Review the power to assess 
savings banks, an assessment of surplus and 
undivided profits of a savings bank by the 
State Board of Tax Commissioners is illegal. 
Doyle v. Lafayette Savings Bank, Ind., 150 
N. E. Rep. 619. 43 B. L. J. 438. 


TRADE ACCEPTANCES 
See §491, 500. 


Liability of acceptor. _ 


A bank which accepts a negotiable trade 
acceptance cannot defend against a holder in 
due course on the ground that as between 
the bank and the drawer, the acceptance is 
without consideration and was given in a 
transaction in which the bank was unauthor- 
ized to engage. Atterbury v. Bank of Wash- 
ington Heights, 241 N. Y. 231, 149 N. E. 
Rep. 841. 43 B. L. J. 616. 


TRUST COMPANIES 


§1283. Powers and liabilities. 


Under the laws of Kentucky authorizing 
a trust company to act as agent or attorney 
for the transaction of any business, a com- 
bined bank and trust company possessing all 


LAW JOURNAL xxxili 


the powers usually granted to trust com- 
panies is entitled to a license from the in- 
surance commissioner authorizing it to act 
as insurance agent. Saufley v. Lincoln Bank 
& Trust Co., Ky., 275 S. W. Rep. 802. 43 
BL. J. 38. 


USURY 


Injunction against transfer of note. 

One who is liable on promissory notes, 
usurious in their inception, is entitled to an 
injunction restraining the holder of the 
notes from transferring them. Weissman 
v. Naitove, 211 N. Y. Supp. 740. 43 B. L. 
J. 81, 


§1286. What constitutes usury. 


A note bearing interest from a date an- 
terior to the date of the note is not usurious 
on its face. The validity of such a note is 
presumed, and, in the absence of evidence to 
the contrary, it will be assumed that the 
circumstances attending the execution of the 
note justify its form. Carroll v. Green, Tex., 
285 S. W. Rep. 305. 43 B. L. J. 791. 

At the request of a borrower, a national 
bank in Vermont borrowed money from a 
bank in Massachusetts at 7 per cent. and 
loaned it to the borrower at the same rate. 
Seven per cent. is lawful in Massachusetts 
but 6 per cent. is the highest legal rate 
in Vermont. It was held that this transac- 
tion was not within the usury laws and that 
the bank was not subject to the statutory 
penalty provided by §5198 of the United 
States Revised Statutes. National Bank of 
Newport v. Rand, 10 Fed. Rep. (2d) 688. 
43 B. L. J. 566. 


§1289. Interest in advance. 


Under the laws of Oklahoma ($5104, 
Comp. St. 1921) a note is not rendered 
usurious by the fact that interest at the 
rate of 10 per cent. for one year was de- 
ducted in advance from the amount of the 
note and the balance paid to the borrower. 
Federal National Bank v. Wilhelm, Okla., 
246 Pac. Rep. 478. 43 B. L. J. 717. 


§1310. Conflict of laws. 


A contract providing for interest at 10 per 
cent. will not be enforced in New York, 
where the highest legal rate of interest is 
6 per cent. even though the contract is made 
in Rhode Island, under the laws of which 
state it is valid. Westchester Mortgage Co. 
v. Grand Rapids & I. R. Co., 213 N. Y. Supp. 
593. 43 B. L. J. 581. 
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